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AMENDING RAILROAD RETIREMENT ACT AND RAIL- 
ROAD UNEMPLOYMENT INSURANCE ACT 


FRIDAY, JUNE 17, 1955 


House or RepresENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS 
OF THE COMMITTEE ON INTERSTATE AND ForetGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., in the committee room of the 
House Committee on Interstate and Foreign Commerce, Hon. Oren 
Harris (chairman of the subcommittee) presiding. 

Mr. Harris. The committee will come to order. 

(Discussion off the record.) 

The hearing this morning is called on H. R. 4744. I believe there 
are some 11 other identical bills pending before the committee to 
amend the Railroad Retirement Act, and the Railroad Unemploy- 
ment Insurance Act. 

This proposed legislation was introduced by our distinguished 
chairman of this committee, the Hon. J. Percy Priest, of Tennessee. 

The other bills which are identical include the following: 

H. R. 4828, by our distinguished colleague, and former chairman 
of this committee, Mr. Wolverton of New Jersey; H. R. 4879, by 
Mr. Beamer, of Indiana; H. R. 4906, by Mr. Miller of California; 
H. R. 4950, by Mr. Withrow, of Wisconsin; H. R. 5039, by Mr. 
Roosevelt, of California; H. R. 5104, by Mr. Springer, of Illinois; 
H. R. 5148, by Mrs. Buchanan, of Pennsylvania; H. R. 5149, by Mr. 
Dollinger, of New York; H. R. 5173, by Mr. Klein, of New York; 
H. R. 5182, by Mrs. Sullivan, of Missouri; and H. R. 5305, by Mr. 
Mack, of Illinois, who is also a member of this committee, and this 
subcommittee. 

These bills have the unanimous support of all the standard railway 
labor organizations and, in fact, it has come to the attention of the 
Chair that these organizations are the chief sponsors of the proposed 
legislation. 

There are four bills pending before the committee which provide 
solely for the repeal of the dual-benefit restriction on the payment of 
widows’ annuities; namely, H. R. 857, by Mr. Van Zandt, of Penn- 
sylvania; H. R. 2591, by Mr. Gray, of Illinois; H. R. 3743, by Mr. 
Beamer, of Indiana, a member of this committee; and H. R. 3796, by 
Mr. Poff, of Virginia. The provisions of these bills are covered by 
the language of section 2 of H. R. 4744. These bills, consequently, are 
pertinent to the hearing today. 

There are several other bills pending before the committee, to which 
the Chair would like to refer. There are H. R. 738, by our distin- 
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guished colleague from Mississippi, Mr. Williams; H. R. 757, by Mr. 
Cunningham, of Iowa; and other similar bills, containing, in part, 
provisions similar to one item in H. R. 4744; that is, the repeal of the 
dual-benefit restrictions on widows’ annuities. 

The sponsors of these bills may be heard with respect to these similar 
provisions, if they so desire. Otherwise, the hearing at this time will 
be limited to the bills enumerated. 

I would like to make this further statement, as chairman of this 
subcommittee. There is no disposition in this subcommittee at all to 
prevent anyone from presenting his views regarding this proposal. 

It is thought that the provisions contained in the proposed legisla- 
tion would have the least opposition and the chairman of this com- 
mittee has expressed a desire that we hold hearings on what is thought 
to be, generally, a noncontroversial issue in order that we might get 
some action without too much delay. 

It is the intention of this Subcommittee, just as soon as time will 
permit, and as soon as the Chairman of this committee schedules hear- 
ings on these many other proposals to amend the Railroad Retirement 
Act—there are 50 such bills pending before the committee—to set 
another hearing at some time in the fae during which other bills 
to amend the Railroad Retirement Act will be considered. 

The Railroad Retirement Board, as I understand, does not desire 
to be heard at this time with respect to the legislation. The Board 
has submitted a report on these various bills. Also, Board members, 
Mr. Squire and Mr. Harper, and members of the Board’s technical 
staff, are here with us today, as I understand, for any questions that 
the committee might want to direct to them. We are, as always, glad 
to have the members of the Board present with us, and we ave sorry 
that the Chairman could not be with us. Of course, we always wel- 
come, also, the staff members of the Board. 

A copy of the bill, H. R. 4744, will be made a part of the record, 
at this point. 

(The matters referred to follow :) 


[H. R. 4744, 84th Cong., 1st sess.] 


A BILL To amend the Railroad Retirement Act of 1937, as amended, and the Railroad 
Unemployment Insurance Act 


Be it cnacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, effective with respect to annuities 
accruing in months following the month of enactment hereof, section 2 (e) of 
the Railroad Retirement Act of 1937, as amended, is amended by striking out 
“than $40” and inserting in lieu thereof the following: “, with respect to any 
month, than an amount equal to the maximum amount which could be paid to 
anyone, with respect to such month, as a wife’s insurance benefit under section 
202 (b) of the Social Security Act as amended from time to time”. 

Sze. 2. Effective with respect to annuities accruing in months following the 
month of enactment hereof, section 5 (g) (2) of the Railroad Retirement Act of 
1937, as amended, is amended by striking out the second sentence thereof. 

Sec. 3. Effective as of January 1, 1955, section 5 (1) (9) of the Railroad 
Retirement Act of 1937, as amended, is amended by striking out the language 
between “(ii)” and “(B)” and inserting in lieu thereof the following: “if such 
compensation for any calendar year before 1955 is less than $3,600 or for any 
calendar year after 1954 is less than $4,200 and the average monthly remunera- 
tion computed on compensation alone is less than $350 and the employee has 
earned in such calendar year ‘wages’ as defined in paragraph (6) hereof, such 
wages, in an amount not to exceed the difference between the compensation for 
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such year and $3,600 for years before 1955 and $4,200 for years after 1954, by”. 

Sec. 4. Effective as of the dates of their original enactment, section 12 of the 
Railroad Retirement Act of 1937, as amended, and section 2 (e) of the Railroad 
Unemployment Insurance Act, are each amended by striking out “No” and in- 
serting in lieu thereof “Notwithstanding any other law of the United States, or 
of any State, Territory, or the District of Columbia, no”. 

Sec. 5. Section 10 (b) (4) of the Railroad Retirement Act of 1937, as amended, 
is amended by inserting immediately after the first sentence thereof the following 
sentence: “All positions to which such individuals are appointed shall be in and 
under the competitive civil-service and shall not be removed or excepted there- 
from.” 

Sec. 6. The second paragraph of section 12 (1) of the Railroad Unemployment 
Insurance Act is amended by inserting immediately before the first colon therein 
the following: “: Provided, That all positions to which such persons are ap- 
pointed shall be in and under the competitive civil-service and shal] not be 
removed or excepted therefrom”. 


Mr. Harris. There is a report from the Railroad Retirement Board 
at length. As I understand it, it is a divided report. Two members of 
the Board oppose the program, and one favors it. 

There is a report from the Bureau of the Budget which is adverse 
in part, and a report from the United States Civil Service Commission 
which is adverse. They will be included in the record at this point. 

(The reports referred to follow :) 


UNITED STATES OF AMERICA, RAILROAD RETIREMENT BOARD, 
Chicago, Ill., June 10, 1955. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Inierstaie, and Foreign Commerce, 
House Office Building, Washington 25, D.C. 

DEAR MR. PRIEST: This is a report on H. R. 4744 which you introduced in the 
House of Representatives on March 8, 1955, and on which you requested this 
Board to report in your letter of March 15, 1955. 


SECTION 1. INCREASED MAXIMUM FOR SPOUSE’S ANNUITY 


Section 1 of the bill would increase the maximum spouse’s’* annuity under the 
Railroad Retirement Act from the present $40 a month to the highest amount 
which could be paid to anyone as a wife’s insurance benefit under the provisions 
of the Social Security Act, as amended from time to time. In effect, this amend- 
ment would establish in lieu of the present $40 a new maximum of $51.80 a 
month for the remainder of 1955, and $54.30 beginning with January 1956. Fur- 
ther increases in the maximum would automatically take place if and when the 
Social Security Act is amended in the future to provide for higher benefits. 

Section 1 would immediately affect the following: ‘ 

1. An estimated 82,000 wives on the rolls now receiving the maximum of $40 
would become eligible for immediate increases. The Board estimates that the 
average increase for them would be about $10.50 a month during the remainder 
of 1955 and that a further increase averaging between $1.50 to $2.00 a month 
would be given to them in January 1956. 

2. About 2,500 wives are now receiving less than $40 a month (or no annuity 
at all) solely because their old-age social security benefit reduces their wife’s 
annuity under the Railroad Retirement Act. However, when the maximum 
wife’s annuity is raised, these wives will become eligible for increases in their 
benefits payable under the Railroad Retirement Act. 

3. A number of aged widows’ annuities awarded in the future will also be 
affected be ause of the guaranty in the Railroad Retirement Act that the widow’s 
annuity shall be no less than the wife’s annuity the same individual was receiv- 
ing With a higher maximum for the wife’s annuity, this guaranty would oper- 
ate in a larger number of cases. The Board estimates that about 1,500 new 
awards of widows’ annuities a year may be so affected. 


1The term “spouse,” as defined in the Railroad Retirement Act, includes dependent 
husbands. Among the more than 100,000 spouse annuitants on the Board’s rolls, only about 
25 are husbands. For this reason, the word “wife” or “wives” is used in this report instead 
of “spouse” or “spouses.” 
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4. Currently, some 15,000 newly awarded wives’ annuities a year would be 
increased by the amendment. The average increase for them would be about 
the same as for wives’ annuities now on the rolls, that is, $10.50 a month during 
the remainder of 1955 with the further increase which would become effective 
in January 1956. 

5. In a relatively small number of cases the increases in wives’ annuities 
will result in decreasing by the same amounts employee annuities which ar¢ 
computed under the social security minimum guarantee provisions. However, 
the combined total of the two annuities to the employee and his wife would in 
no case be decreased as a result of this amendment. 

Contrary to what has been alleged it is not inequitable for the benefit of a 
wife under the railroad retirement system to be less than under the social security 
system. 

The railroad retirement system had no provision at all for wives’ benefits from 
the time when the system was first established (in 1937) until November 1951, 
and during most of that period there was no great demand for such benefits. Now 
the objection is that many wives get less than they would under social security. 
It should be noted, however, that late figures show the average wife’s benefit 
under the Railroad Retirement Act is $37.20, and under the Social Security Act 
only $31.70. These benefits were added, presumably, to fill the gap resulting 
from the general exclusion of railroad employment from social-security coverage. 
This purpose is fulfilled so long as no less favorable treatment than under social 
security is guaranteed on a family basis, and such a guaranty has already been 
provided. How the benefits are distributed in the family is a matter of the in- 
ternal workings of the railroad retirement system ; that is, the question of equity 
is not measured by the benefits to any particular individual but by the total to 
the individual’s family. Moreover, wives’ benefits are not provided at all by the 
civil service retirement system or the great proportion of pension plans. 

It should be considered, also, that when the wives’ benefits were added to 
the railroad retirement system by the 1951 amendments to the Railroad Retire- 
ment Act, the Congress limited the maximum wife’s benefit to $40 in order to 
effect savings to the railroad retirement fund so as to permit higher benefits to 
other groups. At the time these other benefits were provided, such savings, 
which the present amendments would discard, were counted on and are still re- 
quired in order to keep the railroad retirement system anywhere near sound. 
Their elimination would merely mean further liberality to a special group at 
added expense to younger employees who will not retire for many years. The 
latter will not only fully pay their own way but along with employers will be 
required to contribute enough in taxes to make up this deficit during all of their 
years of railroad employment. 


SECTION 2. ELIMINATION OF THE PRESENT RESTRICTION ON SURVIVOR BENEFITS 
BECAUSE OF SIMULTANEOUS ENTITLEMENT TO SOCIAL SECURITY BENEFITS 


Section 2 of the bill, by proposing to strike out the second sentence of section 
5 (g) (2) of the Railroad Retirement Act, would eliminate the present restric- 
tion on the amount of a survivor annuity payable under the act to a widow, 
widower, child, or parent of a railroad employee. At present, such annuity is 
reduced by the amount of any social security benefit to which the annuitant is 
(or on application would be) entitled, but the bill would eliminate this reduc- 
tion so that the annuitant would receive both the full survivor annuity under the 
Railroad Retirement Act and social security benefit under the Social Security 
Act. This amendment would affect, in the main, widows who are age 65 and 
over who are (or on application would be) entitled to a primary old-age benefit 
under the Social Security Act. 

At present, there are some 5,500 widows and about 300 children and parents 
whose railroad retirement benefits are reduced because of the second sentence 
of section 5 (g) (2). For these individuals, the average increase in the survivor 
annuity would be about $20 a month. In the future, the effect of the elimina- 
tion of the restriction on dual benefits will be very much greater, because rel- 
atively more women are expected to have a social security benefit in their own 
right. For this reason, the long-range cost of this amendment will be much 
greater than the immediate effect. 

It is not inequitable for the benefit of a widow under the railroad retirement 
system to be reduced by the amount of her social-security benefit. 

As in the case of the wives’ benefits, the purpose of providing such other 
auxiliary benefits as the widow’s benefits under the Railroad Retirement Act 
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was, presumably, to fill the gap resulting from the general exclusion of railroad 
employment from social-security coverage ; and as explained above this purpose 
is already fulfilled by the guarantee in the present Railroad Retirement Act 
against any loss in benefits from such exclusion. 

In this connection it may be noted that a year ago this Board was unanimously 
opposed to H. R. 356, when that bill, which became Public Law 398, was before 
the Senate committee to repeal the restriction on dual benefits to retired em- 
ployees. The present restriction on dual benefits to widows, which section 2 
of this bill would repeal, is more justifiable than was that on retired employees. 

Further, this restriction against dual benefits, which section 2 would eliminate, 
was enacted, among other reasons, as in the case of the maximum for wives’ 
benefits, for the purpose of effecting savings to the retirement fund to permit 
higher benefits to other groups, so that section 2, like section 1, would operate 
to eliminate savings needed to keep the railroad retirement system on as sound 
a basis as possible, and would merely result in further liberality to widows at 
the expense of the younger workers. 

It may be noted also that the great proportion of pension plans do not provide 
for survivor benefits and, when they do, such benefits are limited and require in 
some cases a reduction in the employee’s pension. 

Some of the complaints as to its being inequitable not to pay dual benefits to 
widows are based on the feeling that ordinarily commercial insurance companies 
pay whatever benefits are specified in their policies regardless of how many other 
companies may have issued policies to the insured. Social insurance is an en- 
tirely different matter. Under commercial insurance, each age group or class 
has to pay in premiums enough to meet the cost of benefits that are eventually 
paid by the insurance company. Under railroad retirement and social security 
an average tax rate is applied to all age groups and classes, with the result that, 
even considering both employer and employee taxes, nearly all beneficiaries so 
far awarded benefits, and that will be true for a number of years to come, have 
by no means paid their way. 


Estimated cost 
The Board’s estimate on the basis of the fifth actuarial valuation assumptions 
is that the additional cost resulting from the amendments specified in sections 
1 and 2 of the bill would come to about 0.47 percent of payroll, or $26 million 
a year on a level basis. 
SECTION 3 


Section 3 of the bill is merely a technical and clarifying amendment which 
would involve no additional costs and would not affect any benefits payable under 
the Railroad Retirement Act. Without it, the Board would interpret the present 
section 5 (1) (9) exactly in the same manner as is specified in the bill. 


SECTION 4 


Section 4 raises a question of Federal policy. Benefits payable under the Rail- 
road Retirement and Unemployment Insurance Acts are not subject to attachment 
except by the Internal Revenue Service under a provision of the Internal Revenue 
Code of 1954. This is true also of benefits payable under the Social Security 
Act, and of other payments due from the Federal Government such as pay checks 
to Government employees. 

Benefits payable under the Railroad Retirement and Railroad Unemployment 
Insurance Acts were not at any time subject to attachment until the above-men- 
tioned provision was included in the Internal Revenue Code of 1954. The bill 
under this section would abolish this new right of attachment by the Internal 
Revenue Service as to benefits payable under the two railroad systems. Obvi- 
ously, this is a question of Federal policy broader than the administration of the 
two acts under the jurisdiction of the Railroad Retirement Board. 

Incidentally, this section would also clarify in favor of beneficiaries under 
the railroad systems the question occasionally raised by some States that benefits 
payable under the two railroad systems are subject to State taxes. 


SECTIONS 5 AND 6 
Sections 5 and 6 are presumably intended to make inapplicable to this agency 


the President’s Executive Order No. 10440 dated March 31. 1953, that provided 
for schedule C positions and under which practically all Government agencies 
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have acted. But sections 5 and 6 would apparently also preclude the continued 
use of schedule A excepted positions and would require that such positions be 
filled competitively in the future. In schedule A are included all attorney posi- 
tions, national reporting officers, special claims agents, and members of the actu- 
arial advisory committee. 

There is one schedule C position in the Board organization, namely, the posi- 
tion of administrative (confidential) assistant to the Chairman. In order to 
permit the Chairman to obtain an assistant of his own choice, this position was 
placed in schedule C by the unanimous action of the Board on October 27, 1953, 
under the authority of Presidential Executive Order No. 10440, and this classi- 
fication of this position in accordance with requirements was submitted to and 
received the approval of the Civil Service Commission. 

The effect of sections 5 and 6 on present incumbents in excepted positions now 
in schedules A and C who happen not to possess competitive status is not clear, 
but the bill certainly would prevent any future chairman or other member of the 
Board from free selection of an assistant, if his choice happened to be someone 
not possessing competitive status. 

It is understood that the Civil Service Commission is precluded by law from 
holding any examinations for attorney positions and, therefore, the Board would 
apparently not be able to fill any future attorney vacancy within the competi- 
tive service. Neither would the Board be able to fill the position outside of the 
competitive service by reason of sections 5 and 6 of this bill. 

National reporting officers are officials of national railway labor organizations 
who are nominally employees of the Board for the purpose of collecting and re- 
porting information on wages and services of labor organization employees. They 
receive no Government salary but are paid for their expenses when attending 
training meetings, and also have the privilege of using the Government frank 
for Board business. Their positions are obviously not suitable to opening for 
competition under the competitive civil service. 

Special claims agents are appointed in isolated areas (particularly, Indian 
reservations) to take unemployment claims where railroad claims-taking facil- 
ities are unavailable. The appointments are of men engaged locally in other 
business and are made on the basis of literacy, reliability, and good repute. Com- 
pensation is on a piece-rate basis. It would be entirely impracticable to conduct 
examinations for these positions for inclusion in the competitive civil service. 

The three members of the actuarial advisory committee established by a specific 
provision of the Railroad Retirement Act examine and pass upon actuarial esti- 
mates and reports made by the Board’s actuary every three years. Compensation 
of two of the members is paid on a per diem basis. Under the law two members 
are appointed by the Board, one upon recommendation by the railroads, one upon 
recommendation by the labor organizations, and a third member is named by the 
Secretary of the Treasury from his department. It would be impracticable to 
have the two Board appointments under competitive civil service. 

The Board is, of course, only one of many agencies in the executive branch of 
the Federal Government operating under existing rules and regulations of the 
Civil Service Commission and the President's Executive order, and having some 
schedule A and schedule C positions. Under such rules and regulations, all agen- 
cies have the right to employ persons in excepted positions regardless of whether 
they have competitive status. It should be noted that the Board does not now 
possess and has never possessed the power to classify any position as “Excepted” 
without approval by the Civil Service Commission. Involving, as sections 5 and 
6 do, civil service matters and even a general Presidential Executive order com- 
mon to all agencies, it seems there are presented questions of Federal policy much 
broader in application than merely to the Railroad Retirement Board. 


CONCLUSION 


The changes in thhe benefit provisions would become effective the first of the 
month following the month of enactment of the bill, and the Board would be 
required to recertify without application all annuities which would be affected 
by any of the changes proposed in the bill. 

The combined employer-employee taxes for the support of the railroad retire- 
ment system amount to 12.5 percent of taxable payroll with a limit of $350 a 
month in earnings per employee. The latest actuarial estimates made in con- 
nection with the 1954 amendments to the Railroad Retirement Act show that the 
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level cost of benefits under the act is 13.43 percent of taxable payroll, indicating 
a present deficiency of 0.93 percent of payroll, or approximately $51 million 
a year. 

The Board’s estimates of the additional cost of the amendments proposed in 
H. R. 4744 would come to about 0.47 percent of payroll, or $26 million a year 
on a level basis. This amount, when considered in addition to the present defi- 
ciency of 0.93 percent or $51 million a year, would result in a total deficiency 
in the neighborhood of 1.4 percent of payroll, or $77 million a year. All of these 
estimates are based on the assumptions of the fifth actuarial valuation. 

The Board recommends that no favorable consideration be given to the bill. 
One member of the Board dissents from this report and his dissenting views 
are set forth below. 

This report has been cleared with the Bureau of the Budget, which informs 
us that there is no objection to its submission. 

Sincerely yours, 
RAYMOND J. KELLY, 
Chairman. 
F. C. Squire, Member. 


MINoRITY REPORT ON H. R. 4744 or Horace W. HARPER, MEMBER 


I am in favor of the bill H. R. 4744 for the following reasons: 
1. The maximum benefit payable to the wife of a railroad man should not be 
less than that payable to any other man’s wife. 

2. An employee’s annuity is not reduced by any social security benefit. His 
widow should be accorded the same treatment. 

3. The removal of inequities from the railroad retirement system is a policy 
which the Congress adopted last year in the belief that the elimination of in- 
equities justified the additional cost. 

4. Unlike other Government agencies, the Railroad Retirement Board ad- 
ministers a retirement and unemployment insurance system for a single industry. 
Board employees should not be required to identify themselves with a partisan 
political point of view and thus to stake the future of their careers on the future 
of any political party. No good substitute for the merit system has yet been 
devised. 

1. The maximum benefit payable to the wife of a railroad man should not be 
less than that payable to any other man’s wife 

Section 1 of the bill H. R. 4744-merely carries out the congressional policy 
established in 1951 by enactment of Public Law 234, 82d Congress. The Railroad 
Retirement Act was then amended to provide an annuity for the wife or husband 
of a railroad employee, patterned after a similar provision in the Social Security 
Act. In order to make certain that the spouse’s annuity would be no less than 
a spouse’s benefit under the Social Security Act, the amendment provided that 
the spouse’s annuity be computed in exactly the same way as a spouse’s benefit 
is computed under the Social Security Act; that is, in each case the spouse’s 
monthly benefit would be one-half of the retired employee’s monthly benefit, sub- 
ject to a maximum of $40 a month, the same as that which the social security 
formula then produced. 

The maximum for the spouse’s benefit under the Social Security Act, how- 
ever, has been raised by the 1952 and 1954 amendments to that act. In order 
to carry out the original congressional intent and, at the same time, avoid 
similar problems in the future, section 1 of the bill is so worded as to make 
certain that at no time in the future will a spouse’s annuity under the Rail- 
road Retirement Act be reduced by the maximum provision below the maxi- 
mum spouse’s benefit that could be paid to anyone at the same time under 
the Social Security Act. For example, assume a case in which the employee’s 
annuity is $150. The spouse’s annuity would be one-half of that, or $75, but 
for the maximum provision limiting the annuity, under the present law, to 
$40, which was the maximum under the Social Security Act in 1951. Under 
the bill, however, the spouse’s annuity would not be limited to $40, but to 
$51.80, which is now the maximum spouse’s benefit under the Social Security 
Act; and whenever such maximum could be higher than $51.80, the same 
spouse’s annuity would then be increased to the higher amount (up to one- 
half her husband’s annuity), but not retroactively. 
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2. An employee’s annuity is not reduced by any social security benefit. His 
widow should be accorded the same treatment 


As in the case of section 1, section 2 of the bill would also be in full accord 
with established congressional policy. Prior to the enactment in 1954 of Public 
Law 398, 83d Congress, an annuity of a railroad employee was reduced if 
he was also entitled to an old-age benefit under the Social Security Act. This 
provision was vigorously protested so that no less than 18 bills to repeal it 
were introduced in the 83d Congress. The result was that the provision was 
repealed on June 16, 1954, with the consequence that railroad employees now 
receive both their retirement annuities and their old-age social security bene- 
fits without reduction. The same principle was incorporated to a limited 
extent by Congress in another amendment to the Railroad Retirement Act 
Public Law 746, 83d Congress, which provided that a widow of a railroad 
employee may receive both her widow’s annuity and her railroad retire- 
ment annuity in her own right. Section 2 of the bill would lift the restriction 
completely, as in the case of the railroad employees themselves, for widows, 
widowers, parents and children of employees. I can see no justification for 
distinguishing between a widow of a railroad employee on the one hand and 
the railroad employee himself on the other. Section 2 of the bill would there- 
fore treat widows, widowers, parents and children of railroad employees in 
respect of this kind of eligibility the same as the railroad employees them- 
selves; that is, these widows and other dependent survivors would be allowed 
to receive there benefits under the Railroad Retirement Act without reduction 
by reason of eligibility for benefits under the Social Security Act. 

3. The removal of inequities from the railroad retirement system is a policy which 
the Congress adopted last year in the belief that the elimination of inequities 
justified the additional cost 

It is estimated that the enactment of the provisions in section 1 would cost | 
0.22 percent of payroll, and those of section 2 would cost 0.25 percent, or a total 
of 0.47 percent thus increasing the cost of benefits under the Railroad Retirement 
Act from the present 13.43 to 13.90 percent of payroll. Since the total tax for 
the maintenance of the railroad retirement system is only 124 percent (644 on 
railroad employers and 644 on railroad employees) up to $350 a month, the re- 
sult of the enactment would be a deficit, in the long run, of 1.40 percent of payroll. 
In this connection I call attention to the fact that the Congress enacted the 1951 
amendments to the Railroad Retirement Act in spite of the fact that the total 
cost of benefits, as the result of such enactment, was increased to 14.43 percent of 
payroll, showing a deficit of 1.98 percent, which is in excess of the 1.40 percent 
deficit estimated to be the result of the enactment of this bill. The fifth ac- 
tuarial valuation, published by the Board early in 1953, showed that the 1.93 
estimated deficit resulting from the 1951 amendments to the Railroad Retirement 
Act was for various reasons reduced to 0.91 percent of payroll. In the light of 
similar experiences in the past, it is quite possible that the sixth actuarial valu- 
ation, to be published late this year or early next year, will likewise show a 
reduction in the estimated cost. In any event, it is certain, even on the present 
estimate, that the enactment of this bill would leave the financial status of the 
railroad retirement fund sounder by 0.53 percent of payroll than did the enact- 
ment of the 1951 amendments to the Railroad Retirement Act. 

The congressional policy of avoiding inequities with regard to eligibility under 
the railroad retirement system was established in 1954 when the dual benefit 
restriction against employee annuities was repealed in spite of the added cost 
(Public Law 398, 838d Cong., 2d sess.). At that time the cost of benefits was 13.41 
percent of payroll, showing a deficit of 0.91 percent of payroll. Nevertheless, in 
order to remove what was believed to be an inequity, the Congress repealed the 
dual benefit restriction, which repeal added to the cost 0.15 percent of payroll, 
bringing the deficit to 1.06 percent. The same policy was reaffirmed by Congress 
in 1954 when it enacted Public Law 746, 83d Congress, 2d session, providing that 
a widow of a railroad employee may receive her widow’s annuity without reduc- 
tion therefrom of her railroad annuity in her own right. The position of Con- 
gress in both instances was that the railroad retirement system should not per- 
mit inequities and that the elimination of inequities justified the additional cost. 
The principle involved here is exactly the same. 
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Sections 3 and 4 of the bill are of a technical and clarifying nature.’ 


4. Unlike other Government agencies, the Railroad Retirement Board adminis- 
ters a retirement and unemployment insurance system for a single industry. 
Board employees should not be required to identify themselves with a parti- 
san political point of view and thus to stake the future of their careers on 
the future of any political party. No good substitute for the merit system 


has yet been devised 


Sections 5 and 6 of the bill would amend the respective sections of the Railroad 
Retirement Act and the Railroad Unemployment Insurance Act, which give the 
Railroad Retirement Board the authority to hire and employ such persons as it 
finds necessary for the proper discharge of the Board’s functions. All persons 
in the employ of the Board on the date of the enactment of these amendments, 
regardless of position or manner of appointment, will have the protection of the 
competitive civil service. These amendments would not permit the appointment, 
or transfer, of anyone in the Board to any excepted position, and would thus 
assure that the employment, or transfer, of persuns to positions such as sched- 
ule C, and the placing of positions in such schedule, have no place in the Railroad 
Retirement Board which, in accordance with legislative history of the Railroad 
Retirement Act, has been established to administer the railroad retirement and 
railroad unemployment insurance programs on a completely nonpartisan and non- 
political basis. The amendments would only make more explicit what is now 
implicit in the present legislation, providing as it does for employment of Bourd 
personnel under the “civil-service laws and rules,” and setiing forth clearly a 
policy requiring administration without regard to political considerations. Thus, 
of the 3 Board members, 2, a majority of the Board, must come from railroad 
labor and management, respectively, on the basis of selection by those interests, 
and the terms of all 3 members are for 5 years each with not more than 1 term 
beginning in any particular year. The method of selection, length of tenure, and 
the staggering of appointments so as to overlap the 4-year Presidential term, 
together with, and even apart from, the special and limited nature of the 2 pro- 
grams, demonstrate a clear legislative intent not to permit anything other than 
the strictest nonpolitical and nonpartisan administration of these 2 special 
programs. 

Horace W. Harper, Member. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., June 14, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 1334 House Office Building, 
Washington 25, D. C. 

My Dear Mr. CHAIRMAN: This will acknowledge and reply to your requests for 
the views of the Bureau of the Budget on various bills which would amend the 
Railroad Retirement Act and the Railroad Unemployment Act, specifically 
H. R. 4744 and 11 other identical bills (H. R. 4828, 4879, 4906, 4950, 5039, 5104, 
5148, 5149, 5173, 5182, and 5305). 

These bills would raise the maximum wife’s annuity to the present maximum 
under the old-age and survivors insurance system; permit widows and other 
dependents of railroad workers to obtain dual benefits in certain cases; make 
certain necessary technical amendments and authorize or direct certain admin- 
istrative and procedural changes which do not affect benefits or eligibility for 
benefits. 





1 See. 3 would effect a needed technical correction in the method provided in sec. 5 (1) (9) 
of the Railroad Retirement Act for figuring the average monthly remuneration which 
determines the amount of survivor benefits. It would provide in all survivor benefit cases 
for the computation of this average on the basis of as much as $4,200 a year when both 
railroad and social security credits are involved, just as in the case when the computation 
is made solely on credits from one system alone. Sec. 4 would clarify for the tax collecting 
authorities of certain States who have attempted to tax the receipt of annuities and 
pensions under the Railroad Retirement Act and of unemployment and sickness benefits 
under the Railroad Unemployment Insurance Act despite the prohibition in secs. 12 and 2 (e) 
of the respective laws. Further, the Internal Revenue Code of 1954 placed a restriction on 
the effect of such sections, without direct amendment, by making benefits payable under 
these acts subject to attachment. Sec. 4 would restore or make fully effective the long 
established congressional policy of exempting benefits under the Railroad Retirement Act 
and the Railroad Unemployment Insurance Act from all taxation and attachment, State or 
Federal, leaving no room for doubt. 
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With respect to the first change, the present maximum annuity for a wife 
under the railroad retirement system is $40, as compared with a present maxi- 
mum under OASI of $54.80. The effect of the bill would be to equate the maxi- 
mum aunuity under the railroad retirement program with the maximum, now 
or hereafter, available under the OASI program. The OASI maximum benefit 
has been increased substantially since 1951 when the present railroad retirement 
maximum was established. It is our understanding that the amendment would 
affect some 82,000 railroad wives now on the rolls. In the future an additional 
15,000 wives coming on the rolls each year will benefit similarly. Because of 
special circumstances, some 4,000 other wives and widows would also receive 
small increases. 

The Bureau of the Budget favors the correction of any inequities that may 
exist in wives’ benefits as between the two programs. However, the amount of 
a wife's annuity under railroad retirement cannot be divorced from certain 
other considerations which are of basic importance in the railroad retirement 
system. Most important is the fact that the railroad retirement system stresses 
family henefits as opposed merely to the benefit for a wife or widow. Under 
the circumstances which now prevail, the annuities of employees under railroad 
retirement are considerably higher than the average of primary benefits avail- 
able under OASI. It follows that railroad family benefits are higher than the 
family henefits under OASI. Furthermore, by reason of credit of prior service 
to older workers, the burden of cost of the proposed measure would fall on the 
vounger workers. These factors, when considered in the light of the additional 
fact that the bill makes no provision for increasing the revenues of the system, 
leads us to recommend that the committee consider most carefully whether the 
proposed increase in the wife’s annuity is justifiable. 

Section 2 of the bill would permit widows of railroad workers and other 
dependents to obtain dual benefits in certain eases. While probably less than 
6,000 individuals would be affected by this provision, we are concerned that it 
would authorize the third in a series of departures from the 1951 action toward 
coordination of the railroad retirement system and the old-age and survivors 
insurance system. It was one of the purposes of the 1951 statute to recognize 
and compensate for the fact that both the OASI and railroad retirement pro- 
grams provide benefits which are weighted to favor workers with limited wage 
credits. As a result, if persons were permitted to qualify under both programs, 
they would receive excessivoly high aggregste benefits. Accordingly, the 1951 
amendments to the Railroad Retirement Act provided a series of offsets. How- 
ever, in 1952 railroad retirement annuitants were permitted to obtain benefits 
from both systems without any offset. In 1954 the act was again revised, and 
a railroad widow who herself had worked as a railroad employee and earned a 
right to an annuity was authorized to receive both her annuity and her widow’s 
benefit without any reduction in either. 

If the 1951 principle of coordination, which the Bureau of the Budget supports, 
is to be abandoned, then it would seem to the Bureau that the entire question 
of weighting of benefits where dual benefits are involved needs to be reconsidered. 
it is our belief that more rather than less coordination should be the ultimate 
goal. Such further coordination should accept and maintain as the central con- 
sideration the principle that the railroad retirement system is primarily a staff 
pension plan for long-time railroad workers who qualify for its benefits over 
and above basic benefits which should directly parallel or be equivalent to the 
basie benefits under the OASI system for persons with 10 years in covered 
employment. Thus, it seems to us that the amendment which would be made 
by section 2 moves in the wrong direction. We would recommend against its 
favorable consideration. 

The technical amendments contained in section 8 of the bill are without 
objection. 

With respect to section 4, which would place railroad retirement and railroad 
unemployment insurance payments beyond attachment by the Internal Revenue 
Service, the Bureau wishes to point out that this would effect a partial repeal 
of recent amendments to the Internal Revenue Code which brought railroad 
retirement and other like benefits within the purview of attachment for income- 
tux purposes. If this provision of law is to be changed, we believe it should be 
changed across the board on a generalized basis and not on a piecemeal basis. 
In view of the fact that the authority to levy upon such benefits, among others, 
has only recently been granted by the Congress, and since repeal of this authority 
with respect to railroad retirement benefits may have serious implications with 
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respect to other forms of income, the Treasury believes that any change in the 
present rules should be made only after the most careful and deliberate con- 
sideration. We, accordingly, recommend against favorable consideration of this 
section, 

The Bureau also opposes and recommends against favorable consideration 
of the amendments proposed by section 5 and section 6. The Railroad Retirement 
Board, in our judgment, should be subject to and bound by the same rules 
respecting appointment, employment tenure, and pay and privileges as apply to 
other Federal agencies within the civil-service system. Mandatory exclusion by 
statute seenis to us to be unsound. 

Sincerely yours, 
DoNALD R. BELCHER, Assistant Director. 





UNITED STATES CIVIL SERVICE COMMISSION, 
Washington 25, D. C., May 2, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Dear Mr. Priest: This letter is in reply to your request for the Commission's 
views on H. R. 4828 and H. R. 4744, bills to amend the Railroad Retirement Act 
of 1937, as amended, and the Railroad Unemployment Insurance Act. 

The Commission does not believe that it is necessary to enact this bill in order 
to protect the merit system within the Railroad Retirement Board. 

The purpose of this bill is to prohibit the Civil Service Commission from re- 
moving or excepting positions in the Railroad Retirement Board from the re- 
quirements of the competitive civil service. The bill prohibits removing or 
excepting aly positions except member of the Board positions from the com- 
petitive civil service. It would also require the Commission to restore to the 
competitive civil service all positions which are now excepted. At present, the 
Railroad Retirement Board is authorized to fill (1) 1 position in schedule C 
the Administrative (confidential) Assistant to the Chairman of the Board; (2) 
2 positions in schedule A—members of the actuary advisory committee selected 
by the Board, 1 from recommendations made by the representative of the em- 
ployees and 1 from recommendations made by the carriers; (3) an unlimited 
number of special claim agents in schedule A under certain specified conditions ; 
and (4) attorney positions in schedule A. The Commission believes that these 
positions have been properly placed in the excepted schedules. 

The Commission believes that the merit system in the Railroad Retirement 
3oard can be satisfactorily protected under existing legislation. The existing 
legislation provides that employment shall be under the civil service rules and 
regulations. The civil service rules provide flexible methods of appointment to 
meet special needs. These needs are recognized in schedules A, B, and C. The 
Commission believes that thfs flexibility is essential to the effective administra- 
tion of the civil service system. For example, the Commission believes that it 
is quite proper that the railroad employees and railroad management should 
have a voice in selecting the members of the actuary advisory board. It would 
obviously be inconsistent to require that these persons qualify through regular 
competitive civil service procedures. The changing nature of Government or- 
ganization, assignments, duties and responsibilities together with changes affect- 
ing the conditions of appointment often require movement of positions from the 
competitive to the excepted service or from the excepted to the competitive 
service. Both types of movements have taken place in the Railroad Retirement 
Board on several occasions in the past. 

The placement of attorney positions in the competitive civil service is contrary 
to present congressional policy. The Commission is specifically prohibited in its 
appropriations act from expending funds for the examining of attorneys. 

The Commission believes that the use of schedules A, B, and C is an essential 
part of the operation of the merit system. The Commission carefully examines 
each request that positions be placed in these schedules, in order to assure itself 
that the positions meet the criteria prescribed by Executive order. The Com- 
mission does not believe that competitive civil service procedures can satis- 
factorily be applied to every single position in an organization. The Commis- 
sion cannot, therefore, recommend enactment of this legislation. 
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We are advised that the Bureau of the Budget has no objection to the sub- 
mission of this report. 

By direction of the Commission : 

Sincerely yours, 
Puitie YouNG, Chairman. 

Mr. Harris. As I stated a moment ago, it is my understanding that 
the members of the Board do not care to testify at this time, but are 
here for questioning. I do feel, however, that we should give them 
an opportunity to make any comments which they care to make at 
this time, if either of them has any statement at all on this point. 

Mr. Squire. Mr. Chairman, I understood you to say that two mem- 
bers of the Board opposed the bill, and that is correct. 

Mr. Harrts. That was my understanding. 

Mr. Squire. Two members opposed, and recommended against the 
bill. 

Mr. Harris. One member has recommended in favor of the bill 

Mr. Squire. Correct. 

Mr. Douutver. Are you referring to H, R. 4744, when you say “the 
bill ?” 

Mr. Squire. Yes; that is;correct. , 

Mr. Harris. Mr. Squire, may the Chair ask some clarifying ques- 
tions with reference to the report ? 

As I understand it, there are some 100,000 spouses now receiving 
benefits under the Railroad Retirement Act. Could you advise the 
committee as to how many of these will benefit, should this bill be 
accepted ¢ 

Mr. Squire. May I refer that question and any similar ones as to 
figures to Mr. Matscheck, who can answer those more readily, and with 
more certainty than I can, 


STATEMENT OF WALTER MATSCHECK, DIRECTOR OF RESEARCH, 
RAILROAD RETIREMENT BOARD 


Mr. Harris. What is your full name, Mr. Matscheck, for the record ? 

Mr. Marscueck. My name is Walter Matscheck. I am Director of 
Research of the Railroad Retirement Board. 

Mr. Harris. Could you answer the question which was asked? As 
I understand, there are approximately 100000 spouses now on the 
annuity rolls, 

Mr. Marscneck. Approximately 100,000, but actually now there 
are slightly more than that, or about 106,000, 

Mr. Harris. Yes. Could you advise the subcommittee as to how 
many of this number would benefit should this bill be enacted / 

Mr. Marscueck. Approximately 82,000 will get an increase. 

Mr. Harris. In what total amounts ? 

Mr. Marscneck. They will average $10.50 a month. I could give 
you a breakdown on that. 

Mr. Harris. You mean an average of $10.50 per month increase ? 

Mr. Marscueck. Yes: $10.50 average increase. The maximum in- 
crease at the present time would be $11.80. That maximum would go 
up by $2.50 on the Ist of January 1956, and that is because the social 
security maximum goes up on January 1, 1956. 
Mr. Harris. Yes. 
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Mr. Matscuecx. At the present time the maximum would be $11.80. 
Now, if you care to, I can tell you, by groups, approximately how 
many will get varying amounts. I am talking now about the 82,000 
who will get increases. 

Mr. Dotuiver. Will you please identify a little further those 82,000? 
Who are they, and what groups are they ? 

Mr. Marscueck. Practically all of them are wives. Of course, 
there are very, very few husbands. Of those 82,000, 3,500 will get 
$2.50 a month, or less, increase ; 3,500 will get between $2.50 and $4.99; 
4,300 will get from $5 to $7.49; 4,300 will get from $7.50 to $9.99; 
4,200 will get from $10 to $11.79; and 62,600 will get $11.80. 

In other words, approximately three-fourths of the total of 82,000 
will get the maximum increase. 

Mr. Harris. Is there anyone who will receive a decrease under the 
provisions of the bill ? 

Mr. Martscueck. No, but there will be cases where the husband’s 
annuity will be decreased. 

Mr. Harris. How many would be in that category ? 

Mr. Marscueck. Approximately 3,000. That, however, I probably 
should explain. Under the Railroad Retirement Act, there is a mini- 
mum guarantee; that is, that the minimum will not be less than what 
the same beneficiary would have gotten under the Social Security 
Act. That is not a minimum for a wife and husband separately. It 
is @ minimum for the family of husband and wife. In those 3,000 
cases, because of the operation of the minimum amount, when the 
wives get an increase, the husbands get a decrease of the same amount, 
but the total family benefit remains the same. 

Mr. Harrtrs. Is there a group of spouses whose annuities would 
remain unchanged under the bill, and how many would be in that 
group? 

Mr. Marscnueck. Approximately 21,000; the difference between the 
total of 106,000 and the 82,000, plus 2,500 others who will get a slight 
increase. The 21,000 is the difference between those two. 

I should have said, I think, that in addition to the 82,000 there are 
about 2,500 wives, as is stated in the report, who are now receiving 
less than $40 a month, or no annuity at all, because of their old age 
social security benefit reduction under the Railroad Retirement Act. 
If the wife’s annuity increased, these wives will be eligible for an 
increase in their benefits. That makes approximately 85,000 alto- 
gether, and 21,000 that are not affected. 

Now, the 3,000, approximately, are in the class that will be increased, 
but the husbands will be decreased in the same amount. 

Mr. Harris. May I ask this question ? 

How many widows or widowers or parents and children are draw- 
ing survivors benefits under the Railroad Retirement Act ? 

Mr. Matscueck. In the three groups, approximately 190,000, but 
only—almost only—aged widows will be affected by this bill. 

Mr. Harris. How many of these individuals would benefit as a re- 
sult of the enactment of this legislation / 

Mr. Matscueck. There are 135,000 aged widows on the rolls, and 
probably about 6,000 will be benefited by the bill. They are the ones 
who are getting benefits in their own right under Social Security, and 
that restriction would be removed by the bill. 
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Mr. Harris. What would be the average amount of increase for 
this group / 

Mr. Marscueck. About a $20 increase per month. 

Mr. Harris. Would you care to answer this, or, perhaps, Mr. Squire 
would: 

What is the cost of the benefits provided for under this bill ¢ 

Mr. Marscuxck. Well, I can answer the factual statement as to the 
—: The cost is about 0.47 percent in tax rate, or $26 million in money 
yearly. 

Mr. Harris. Now, a very pertinent question, and you can answer it 
from your own viewpoint, or from what you feel the record shows: 

Do you think that the enactment of this legislation would jeopardize 
the financial soundness of the Railroad Retirememt Fund / 

Mr. Marscueck. Since that really is a question that involves defi- 
nitions of soundness and policy, I think perhaps I will refer that back 
to the Board, if it is all right with you, Mr. Chairman. 

Mr. Harris. Mr. Squire, would you care to answer that question / 

Mr. Squire. Yes, Mr. Chairman. 

At present, the railroad retirement system is running about $50 
million a year in the red on a level cost basis. This would add $26 
million, and make it about $75 million a year in the red that we would 
be running. In my opinion, that is altogether too much. 

Mr. Harris. Mr. Harper, would you care to make any comment? I 
am trying to get as much of this to a focal point as we can. 

Mr. Harrer. We have discussed this phase of amendments many, 
many times. I want to call it to the attention of the Committee that 
back in 1951 this committee and the Congress passed amendments to 
the Act which raised the total cost to 14.43 percent of taxable pay- 
roll as compared to the 13.90 percent involved here. 

Subsequently, the fifth valuation report was made, which showed 
that various reasons reduced the 14.43 percent by 0.91 percent. We 
will have a sixth actuarial report this year, and I am optimistic 
enough to believe that we will have the same experience this time 
that we did before. Beyond that, any imbalance created, if any, will 
be of only such proportion as to pose no immediate danger to the finan- 
cial soundness of our system. It is my personal opinion, and I think 
that the facts support it, that these amendments will not materially 
impair the financial status of our system. 

Mr. Harris. Thank you very much, Mr. Harper. 

May I inquire when you expect the sixth actuarial valuation report 

Mr. Harper. Some time this fall, or early next year. 

They are made each 3 years. That is the balance sheet that is re- 
quired by the act to be made at each 3-year period. 

Mr. Harris. Mr. Wolverton has a question. 

Mr. Wotverton. I would like to inquire of Mr. Harper whether he 
and Mr. Squire agree as to the cost of this proposed amendment to 
the act. 

Mr. Harper. Yes; I am sure we do. He is here, but I am sure we 
do agree as to the figures of the costs, because we have both gone over 
them after having gotten them from Mr. Matscheck. 

Mr. Wotverton. But, as to the effect of it, you disagree ? 

Mr. Harper. Specifically, I favor the passage of the bill, and Mr. 
Squire and the other member, Mr. Kelly, oppose it. 
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Mr. Wotverron. Mr. Squire, do you base your opinion on the past 
auditors’ report ? 

Mr. Squire. Yes; and what I judge will be the report that is to 
come out this fall or this winter. 

Mr. Worverton. I am asking you whether you base it on what the 
last report revealed, or on your estimate of what the new report will 
show. 

Mr. Squire. The latter. Of course, we know, and do have specific 
figures on the actuarial evaluation made 3 years ago. If I felt as opti- 
mistic as Mr. Harper has just expressed himself about a change of 
91-100ths of a percent, I would feel differently about this, but I do 
not believe that will be so. 

In regard to your first question, as to whether or not we are in agree- 
ment as to the cost of it being $26 million, we are in agreement on that. 

Mr. Harper. Mr. Chairman, may I call attention to the report of 
the majority members of the Board? It shows that the Board’s esti- 
mate, on the basis of the fifth actuarial evaluation assumption, is that 
the additional cost would be as has been stated here. 

So, I think Mr. Squire was mistaken when he stated that these cost 
figures were based upon the forthcoming evaluation report rather than 
on the last one. 

Mr. Squtre. No; that is not correct. The exact figures are based 
on it, but in my judgment the one that is coming out will not show 
appreciably different figures from the actuarial evaluation of three 
years ago. 

Mr. Harrts. Thank you very much. 

Mr. Dolliver has a question. 

Mr. Dotttver. I understood you to say, Mr. Matscheck, that this 
would be an additional burden upon the fund of $26.4 million ? 

Mr. Matscueck. That is right. 

Mr. Dotuiver. Is that per year ? 

Mr. Matscueck. Per year; yes, sir. 

Mr. Dotuiver. That would mean an increased percentage of how 
much ? 

Mr. Martscueck. It would be 0.47 percent, approximately, or almost 
one-half percent. 

Mr. Dotuiver. What is the amount in the reserve fund at this time? 

Mr. Martscueck. It is approaching $3.5 billion. It is about $3.35 
billion. I have the exact figures in my file, but it is around $3.35 
billion. 

Mr. Dotuiver. I am just asking for an approximation. What is the 
annual outgo from the fund ? 

Mr. Matscneck. It is now running, I think, at the rate of some- 
thing like $550 million a year in retirement act benefits. 

Mr. Dotuiver. Approximately, what is the intake for the fund in 
the form of receipts ¢ 

Mr. Martscueck. Something over $600 million. 

Mr. Dotiutver. Over $600 million ? 

Mr. Matscueck. Yes, sir. It has been going down in the last year 
or so because we have had a lowering of payroll and employment. 

Mr. Dotuiver. Reference has been made to a 3-year report that is 
due next fall or next winter some time. 
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Mr. Martscueck. That is right. 

Mr. Doxutver. Is that report being prepared by you and your staff 
of actuaries, or is that done by an outside firm ? 

Mr. Marscueck. No; the act requires that each 3 years the Board 
make a en to the Congress of the assets and liabilities of the 
account, which means you have to make what they call an actuarial 
evaluation. That evaluation is made by the actuarial staff of the 
Board, and involves a great many complicated things, as you know. 

It is reviewed by an Actuarial Advisory Committee, also provided 
for by the act, consisting of 3 members, 1 appointed from the recom- 
mendations of the labor representatives, 1 appointed from recom- 
mendations of management and 1 as a representative of the Treasury 
Department. 

hose three members very carefully study the procedure of evalua- 
tion, and go over it and really know it. They then write an accom- 
panying letter which sets forth their views to the effect that they 
either agree or that they agree with some qualifications, and so on. 

Mr. Dotutver. Yes. This $1 billion fund, or more, or whatever the 
figure is, is vested in special Federal securities; is it not ? 

Mr. Martscueck. Yes; special obligations of the Treasury under 
the law. 

Mr. Do.urver. And that is the only investment that is made? 

Mr. Marscueck. That is right. 

Mr. Dotiiver. What return do those bonds bring in ¢ 

Mr. Marscuecx. Three percent. 

Mr. Do.tiver. I suppose this question should be directed to the 
Board, rather than to you, Mr. Matscheck, as to whether this legisla- 
tion will cause an undue drain upon the funds of the retirement 
system. That is a matter of opinion, is it not, and there is a differ- 
ence of opinion between the members of the Board at this time? 

Mr. Squire. That is correct. 

Mr. Dotuiver. I think that is all, Mr. Chairman. 

Thank you. 

Mr. Harris. Are there any further questions, of Mr. Matscheck ? 

(No response.) 

Mr. Harris. Well, thank you very much, and please express our 
regrets to Colonel Kelly that he was unable to be with us today, 
although he did have a prior commitment. I think the record should 
show that, because of a prior commitment, he was not able to be here. 

We have with us some of our colleagues this morning, who have al- 
ways expressed their interest in the railroad workers of this country. 
We would be glad to have a statement at this time from our friend 
and colleague, Congressman James Van Zandt from Pennsylvania. 

Mr. Van Zandt introduced one of the bills which was referred to a 
moment ago, and which provides some of the same benefits contained 
in the legislation under consideration. 

Mr. Van Zandt, we are all aware of your continuous interest in the 
problems of the railroad employee. You have always shown your in- 
terest to this committee, and to Congress, and we are glad to have your 
statement at this time. 
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STATEMENT OF HON. JAMES E. VAN ZANDT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF PENNSYLVANIA 


Mr. Van Zanpvr. Mr. Chairman, I am grateful to you and the mem- 
bers of this committee for the opportunity to appear before you in 
support of several amendments to the Railroad Retirement Act, some 
of which I sponsored in this and previous Congresses. 

It is my understanding that this hearing is restricted to H. R. 4744 
and similar bills which provide in part for the repeal of the prohibi- 
tion against the payment of dual benefits to widows under the Social 
Security and Railroad Retirement Acts. 

Another provision specifies that the spouse of a retired railroader 
would in no instance receive less than the benefits he or she would be 
entitled to if covered by social security. 

In effect this amendment would establish a new maximum of $51.80 
a month for the remainder of 1955 and $54.30 beginning with January 
1956 in lieu of the present $40 a month maximum spouse benefit. Fur- 
ther increases in the maximum would automatically take place if and 
when the Social Security Act is amended in the future to provide for 
higher benefits. 

It is estimated that 82,000 wives now receiving maximum spouse 
benefits of $40 monthly under the Railroad Retirement Act would be- 
come eligible for an average increase of about $10.50 a month during 
the remainder of 1955 and that a further increase averaging between 
$1.50 and $2 a month would be given them starting January 1956. 

It is my further understanding that while this particular hearing is 
restricted to H. R. 4744 and similar bills, hearings will be held on ‘the 
general subject of amending the Railroad Retirement Act when the 
committee disposes of several other important bills being considered. 

At that time those of us who have sponsored over 50 amendments 
to the Railroad Retirement Act will have the opportunity to appear 
before this committee in support of them. 

Mr. Chairman, before discussing the legislation now under consid- 
eration, I should like to mention briefly the five amendments I intro- 
duced which are pending before this committee. 

These bills introduced by me at the request of the active and retired 

railroad population of my congressional district include: 

H. R. 859, which provides for a 25- -percent across-the-board in- 
crease in railroad-retir ement benefits. 

H. R. 856 and H. R. 858 are designed to improve the provisions of 
the Railroad Retirement Act by permitting retirement at age 60 or 
after 30 or 35 years of service with the annuity to be computed based 
on the five years of highest earnings. 

There is also H. R. 2443 which will remove from the Railroad Re- 
tirement Act a discriminating provision which requires a railroad em- 
ployee before retiring to sever his connections with any other employer 
outside the railroad ‘industry regardless of how insignificant the job 
is in which he may be engaged at the time of his r etirement. 

Finally, H. R. 857 will “repeal the prohibition against the payment 
of dual benefits to widows of deceased railroad employees who are 
entitled to receive both a pension as a surviving widow, in addition 
to any benefits she may have earned in her own right as a retired em- 
ployee of an industry covered by the Social Security Act. The pro- 
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visions of H. R. 857 are incorporated in H. R, 4744 now being con- 
sidered by this committee. 

As mentioned previously these bills were introduced by me at the 
request of the active and retired railroaders of my congressional dis- 
trict whom I join in expressing the earnest hope that these measures 
will receive consideration by this committee at an early date. 

As many of you know over a period of years I have been directing 
my efforts toward repeal of the provision in the 1951 amendments 
prohibiting the payment of dual benefits to persons entitled to social 
security and railroad retirement benefits. When the 1951 amendments 
were approved, I warned the membership of the House that the dual- 
benefits provision was discriminatory and that sooner or later Con- 
gress would have to repeal it. 

During the 83d Congress my bill H. R. 356 was enacted and is now 
known as Public Law 398. Under its provisions some 30,000 retired 
railroaders had their rights to social-security benefits restored. 

As stated previously one of the provisions of I. R. 4744 now under 
consideration restores the rights of widows to receive social security 
benefits to which they are entitled in their own right. 

At present there are some 5,500 widows affected by the bill and 
should this provision of H. R. 4744 become a law, it is estimated that 
these widows will receive an average increase in their survivor an- 
nuity of about $20 monthly. 

Mr. Chairman, I should like to state that while the elimination of 
the prohibition against the payment of dual benefits to widows is 
meritorious legislation, if H. R. 4744 becomes a law the job of eliminat- 
ing the prohibition against dual benefits is not complete. As you 
know, there are still hundreds of spouses under the Railroad Retire- 
ment Act who are being denied social security benefits which they 
earned in their own right, and thus they are being penalized under 
the 1951 amendments to the Railroad Retirement Act. 

You will recall that last year we repealed the prohibition against 
dual benefits as far as the retired railroader is concerned. H. R. 4744 
now under consideration will remove the prohibition against dual 
benefits to widows. It is my earnest hope that during the next session 
of Congress we can complete the job by eliminating the prohibition 
against the payment of dual benefits to spouses who have earned social 
security benefits in their own right. 

Mr. Chairman, as I said in the beginning, I am grateful to this com- 
mittee for the opportunity to appear before you and while this pres- 
ent hearing limits consideration of those amendments specified in 
H. R. 4744, I wish to emphasize that there is immediate and urgent 
need for an across-the-board increase in railroad retirement benefits, 
as well as action on my other bill to permit a retired railroader in 
certain instances, and where the salary is insignificant, to continue an 
employment relationship outside the railroad industry which began 
be fore his retirement. 

It is my hope that these two bills as well as my other proposed 
amendments will receive your consideration when the hearings on 
amendments to the Railroad Retirement Act are reopened at a later 
date. 

That concludes my statement, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Van Zandt. 
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As I said earlier, it is the intention of the subcommittee to go into 
these other matters. I am sure our colleague understands that there 
are some highly controversial features to some of these problems. It 
is the desire of the Chair that the least controversial bills, if they de- 
velop as such, be brought up in order that we might be able to get 
something under consideration at this time. 

Are there any questions, Mr. Williams? 

Mr. WituiaMs. I have no questions, Mr. Chairman 

Mr. Harris. Mr. Mack? 

Mr. Mack. No questions. 

Mr. Harris. Mr. Dolliver? 

Mr. Dotitver. Were you in the room when we had the colloquy 
about the cost of this proposal 4 ¢ 

Mr. Van Zanpt. Yes, sir. 

Mr. Dotitver. What comments do you have to make about that, Mr. 
Van Zandt ? 

Mr. Van Zanprt. I think we should keep in mind there has been a 
difference of opinion among the members of the Board over a period 
of years. 

Mr. Dotutver. There still is. 

Mr. Van Zanpt. The actuarial report that is due very shortly should 
definitely furnish information regarding expenditures, and I know 
this committee, when it considers further amendments to the Railroad 
Retirement Act, will certainly be guided by the report of the actuarial 
advisers and I sincerely hope that it will be possible at the next ses- 
sion of Congress to take action on other amendments to the Railroad 
Retirement Act. 

Mr. Dottiiver. In case the actuarial report discloses that the fund is 
running behind, would you favor an increase in the taxation level 
against F employers and employees ? 

“Mr. Van Zanor. I take the same position that I have taken before 
this committee on previous occasions. I think we have a responsibil- 
ity at all times to maintain the solvency of the railroad retirement 
fund. W hen the cost of amendments throw the fund out of balance, 
I think it is our responsibilty to balance it. In regard to increasing 
payroll taxes, the sentiment among the railroad employees i in my dis- 
trict is definitely against an increase in payroll tax. 

Mr. Dottitver. How do you balance it? Would you cut down the 
benefits ? 

Mr. Van Zanpt. I think it would be more logical to review the struc- 
ture of the Railroad Retirement Act in its entirety for the purpose of 
determining whether or not the formulas being used can be improved 
upon and at the same time safeguard the solvency of the retirement 
fund. 

Mr. Dotutver. There is no question, is there, but that this amend- 
ment to which you refer benefits the widows or the surviving spouses, 
and would increase the cost ? 

Mr. Van Zanpvrt. That is correct. 

Mr. Dotitver. Do you question the figure given here of approxi- 
mately $26 million ? 

Mr. Van Zanpr. No; I do not. I join however with Mr. Harper, 
member of the Board, in expressing the feeling that previous reports 
of the Actuarial Advisory Board reveal that it has been possible to 
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operate at a small deficit in the past; without jeopardizing the sound- 
ness of the retirement fund. 

Mr. Dotuiver. That isall. Thank you, Mr. Van Zandt. 

Mr. Harris. Mr. Mack? 

Mr. Mack. Mr. Van Zandt, I agree with you, as you know, on many 
of the suggestions you have made. I would like to ask if you have 
given any study to the cost of administration of the Railroad Retire- 
ment Act ? 

Mr. Van Zanpr. Over a period of years, I have studied the reports 
of the Railroad Retirement Board in which they analyze the cost fac- 
tors regarding administration, and in my opinion, I think, we are get- 
ting a very good job from the Board for the money which it spends. 

Or, I could say it in another way: The railroad men of the country, 
both active and retired, are receiving efficient administration for the 
money spent in administering the Railroad Retirement Act. 

Mr. Mack. Of course, that is the only place where additional sav- 
ings could accrue; that is, in the administrative operations, and if you 
do not raise your contributions, and you do raise your benefits, there 
exists a problem. 

Mr. Van Zanpr. A moment ago, in response to a question from the 
gentleman from Massachusetts, Mr. Dolliver, I suggested a review of 
the entire Railroad Retirement Act. I had in mind that a new 
formula could possibly be conceived whereby a savings could be made, 
and at the same time liberalize some of the provisions of the existing 
law. I think a review would also determine whether or not we are 
paying benefits that should not be paid under the Railroad Retirement 
Act. 

Mr. Mack. What is your new formula? Is that a formula of con- 
tributions, or a formula of distribution ? 

Mr. Van Zanpr. I think a new formula would not only involve con- 
tributions, but it would also involve expenditures. 

Without getting technical, I think the formula would involve the 
period of a railroad man’s service which the present formula uses 
today in computing retirement benefits. 

Mr. Mack. You would equalize the distribution of funds, or you 
would have them distributed more fairly ? 

Mr. Van Zanpr. That isright. I have hesitated to become too tech- 
nical because as you know it isan involved subject. 

Mr. Mack. I realize it is, because I have been working with it for 
many years. 

That isall, Mr. Chairman. 

Mr. Harris. As I understand the problem, the first provision with 
respect to spouses is a matter of correcting an inequity. Maybe I 
have the wrong impression about it, but regardless of what the cost 
might be, as I understand, the social security fund is reimbursing the 
Railroad Retirement account with the full amount of benefits that will 
be payable to spouses under the provisions of this bill. 

Mr. Van Zanpt. That is right. 

Mr. Harris. In other words, a credit is being applied of the maxi- 
mum amount payable under social security, assuming $54.30 and the 
limitation of $40 under the present act actually means that in this 

particular case the railroad retirement fund is making a profit, of 
$14.30 out of the social security program. 
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Is that your understanding of the way it works? 

Mr. Van Zanvr. That is right. 

Mr. Harris. It seems to me, in all fairness, that the situation should 
be straightened out. 

Mr. Van Zanpr. Mr. Chairman, the overall cost of H. R. 4744 was 
given at $26 million, but I have not seen a breakdown showing the cost 
of the various provisions of the bill. 

Mr. Harris. It appears to me that the question could be put in a 
different way: How much is the railroad retirement fund benefiting 
from an inequity which works against the widows and spouses. 

Mr. Van Zanor. That is right. 

Mr. Harris. Thank you very much. We appreciate having you 
again appear before this committee. 

Mr. Van Zanvr. Thank you, Mr. Chairman. 

Mr. Harris. We will be glad to hear from our colleague, from 
Florida, Mr. Charles E. Bennett, who, likewise, has always shown a 
great interest in the welfare of railroad employees. 


STATEMENT OF HON. CHARLES E. BENNETT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF FLORIDA 


Mr. Bennett. Thank you very much, Mr. Chairman. 

I appreciate this ey to testify here today in favor of H. R. 
4744 and identical bills on railroad retirement. I am heartily in favor 
of H. R. 4744 insofar as it increases railroad retirement benefits. 
From all I have heard from my constituents, they wholeheartedly 
support the provisions of this bill which would provide more liberal 
benefits. 

The Grand Association of Veteran Railway Employees, an organiza- 
tion of retired rail employees residing in Jacksonville, have asked me 
to testify in favor of combining the provision of H. R. 4744 with those 
of H. R. 3087, my bill to liberalize benefits. 

In keeping with the chairman’s wish that testimony here this morn- 
ing be limited to H. R. 4744 as much as possible, I will not testify in 
detail on H. R. 3087. However, I would like to testify briefly in favor 
of combining H. R. 4744 with H. R. 3087, possibly by amending H. R. 
4744. I believe this is in keeping with the chairman’s wishes, since it 
bears upon the form in which H. R. 4744 should be reported. Since 
I will keep my remarks short on H. R. 3087, I would deeply appreciate 
an opportunity to appear again before this subcommittee to testify in 
detail in favor of H. R. 3087. 

The principal purpose of H. R. 4744 is to bring about a liberaliza- 
tion of retirement benefits. This purpose could be further carried 
out by incorporating into it the provisions of H. R. 3087; and I hope 
the committee will approve this as an amendment. 

H. R. 3087 proposes three ways of liberalizing benefits. It provides 
for retirement at age 60 with 30 years of service, or with 35 years of 
service regardless of age. It provides for computation of credit for 
service prior to January 1, 1937, on the basis of the 5 highest years 
before that date, rather than on the basis of average earning for the 
years 1924-31. It provides a 15 percent increase in annunities and 
pensions. 


64250—55—_4 





22 RAILROAD RETIREMENT AND UNEMPLOYMENT INSURANCE ACTS 


I would like to testify in favor of one more amendment to H. R. 
4744. Mr. Robert L. Holliday of Jacksonville has called my atten- 
tion to the need for an amendment providing an annuity to perma- 
nently and totally disabled wives of retired employees, regardless of 
the wife’s age. I would appreciate the committee’s thoughtful and 
careful consideration of this request, and I hope you will approve it. 

Thank you very much for your permission in allowing me to testify 
in favor of these amendments to H. R. 4744. 

Now in connection with my prepared statement there, but im- 
promptu, I would like to say that for some time I have been looking 
into this question of actuarial soundness. Of course, I am no actuary, 
and could not give any very valuable information to this committee. 
However, I did look into it thoroughly enough to find out that a very, 
very conservative policy is maintained by the Railroad Retirement 
Board, as to the types of investments which are made. 

The policy is much more conservative. for instance, than is used by 
tho statutes of various States with regard to insurance companies. An 
investment which ties up all this money in Federal bonds is certainly 
a very, very conservative way of handling an investment for pensions, 
and I do think that this committee, at the earliest possible moment, 
ought to look into the possibility of liberalizing somewhat, without 
endangering the fund, the source of the revenue for these various 
pensions. 

T think it could be done. In fact, I have drafted a bill to introduce 
on this subject, but I have tried of late to restrict myself to the intro- 
duction of bills which have some sort of organizational support if 
possible. 

I have never had any organizational support behind that bill and 
therefore, I have never introduced it. However. I do think the com- 
mittee might look into the question of liberalizing somewhat the 
security and safety as to the types of investments which are allowed 
by the statute at the present time. 

Thank you very much. 

Mr. Harris. Thank you very much, Mr. Bennett. You certainly 
will be given an opportunity at such time in the future that the com- 
mittee can schedule a hearing on the other bills presented before the 
committee. Your own bill, H. R. 3087, I believe is similar to H. R. 858, 
introduced by Mr. Van Zandt: is that true ? 

Mr. Bennett. I believe it is, although we did not do it jointly. I 
a it without any knowledge of his bill. 

I did not intend to copy his bill. It came to me from constituents, 
as all of these bills have which I have introduced. 

Mr. Harris. You realize that all of these bills which propose a 
further liberalization call for an additional expenditure of money? 

Mr. Bennerr. Yes; and I certainly would not suggest to you that 
you should enact any legislation which would endanger the security 
of the pension fund. 

Mr. Harnts. I appreciate that. 

Mr. Bennerr. I realize you will use your good judgment and in 
no sense am I indulging in any demagoguery in bringing these 
provisions to you, and suggesting any thing which would be financially 
unsound. 
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Mr. Harris. In view of what you have said, and what our col- 
league from Pennsylvania said prior to your statement, in regard to 
the sixth actuarial valuation report due late this year, or next year, 
do you feel that it would be advisable to wait until that report is out 
before we go into more of these matters ? 

Mr. Benner. Well, if you cannot justify the increases without 
mere guesswork, I think you certainly ought to have those facts and 
figures before you. I would like to say, though, as I said in my 
concluding extemporaneous remarks on this bill, there is a field which 
is as yet unexplored, and that is the field hberalizing the types of 
investments which may be made. 

The investments which are presently being made are very, very 
conservative types of investments which are restricted by law to this 
Railroad Retirement Board. I think that question should receive 
some attention, because the most sound financial institutions in our 
country are allowing much broader leeway than is the Railroad 
Retirement Board. 

I would not suggest that we should go hog wild on the subject, 
but I think a certain percentage of the investment could be made in 
fields where you would have a higher percentage of interest, and you 
would have the same security w hich you have now. 

I think that ought to be explored, and I do not think we ought 
to waste any time on it in view of the fact that there is a real need 
for some action along this line. 

Mr. Harris. We will be glad to have you submit an additional 
statement as to how you think the investment might bring greater 
returns. 

Mr. Bennerr. Well, I did prepare a bill on the subject which I 
never introduced, because I never received organizational support 
behind it. However, I shall be glad to turn that over to the com- 
mittee staff for whatever value it might have to the staff. 

Mr. Harris. We would be glad to have any further information 
which you feel you can furnish to the committee. 

Are there any questions ? 

Mr. Witiiams. Mr. Chairman, I would like to ask a question of 
one of the members of the Retirement Board: We will recall them, 
will we not ? 

Mr. Harris. Yes: we will. They will be back for further testimony. 

Mr. Harris. Thank you very much, Congressman Bennett. 

Mr. Bennetr. Thank you very much for letting me present my 
views in regard to this legislation. 

Mr. Harris. Mr. Harper, and Mr. Squire of the Railroad Retire- 
ment Board are both here for the purpose of answering questions. 

Mr. Witu1ams. It has been stated that the additional cost of H. R. 
4744 will amount to about $26,400,000, or an increase in the cost, of 
some 0.47 percent. If I recall from last year’s hearings, the fund is 
decreasing by approximately 1.5 percent per year; is that right? 

Mr. Seu rE. We are running about $50 million a year in the red. 

Mr. Witit1ams. Percentagewise what does that amount to? 

Mr. Squtre. About 0.9 percent. 

Mr. Wittt1ams. About 0.9 percent ? 

Mr. Seutre. Yes. 

Mr. Wrtu1aMs. Then, of course, with this additional cost of about 
0.47 percent it would make it about 1.37? 
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Mr. Squire. Yes. 

Mr. Wutu1ams. Here is the question I wanted to ask: You know 
the terms “jeopardize” and “endanger” with regard to the fund are 
relative terms, of course. I would like to have the opinion of the 
Board as to just what percentage of deficit would be required in order 
to % lg -ameneny or “endanger” the soundness of the fund. 

Mr. Squire. My view is this: I do not mind running several million 
dollars a year, and perhaps a little more a year in the red, but the $50 
million that we are running in the red now I think is too much, and 
adding the whole cost of this bill will make it about $75 million, and 
in my opinion that is altogether too much. 

Mr. Wiiu1aMms. Mr. Squire, obviously if it were running an even 
1 percent in the red it would take 99 years to deplete the reserve fund. 
Do you think that is sufficient deficit to be endangering the soundness 
of the fund, or jeopardizing the soundness of the fund ? 

Mr. Squire. The percentages that you used, Mr. Williams, are not 
comparable. The present deficit of $50 million a year is jeopardizing 
the fund. 

Mr. Wiuu1aMs. The reason I asked the question, Mr. Squire 

Mr. Squire (interposing). And, of course, that is also assuming 
that there is going to be no more increases and liberalizations in the 
future, but that does not seem to be borne out by the past. 

Mr. Harris. We have some other colleagues here, and I imagine 
they would like to get their statements in so that they may go about 
their business schedule. We have Mr. Richard Poff of Virginia with 
us. Mr. Poff, we will be glad to hear you at this time. 





STATEMENT OF HON. RICHARD H. POFF, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF VIRGINIA 


Mr. Porr. Mr. Chairman, my name is Richard H. Poff. I have the 
honor to represent Virginia’s Sixth Congressional District where we 
have in the neighborhood of 10,500 railroad employees. I am pleased 
to testify in support of H. R. 4744 which contains, as one of its essen- 
tial provisions, the principle of H. R. 3796 which I introduced on 
February 8, 1955. 

It is possible for an insurance program administered by the Federal 
Government to be actuarily sound and yet inequitable. It is also 
possible for such a program to be equitable and actuarily unsound. 
The ideal program, of course, is both equitable and actuarily sound. 
IT am convinced that it is better to have no program than an unfair 
program and that the Congress of the United States, as trustee of the 
railroad retirement fund, wants to do equal justice to the beneficiaries 
of the trust, whatever the cost. Recognizing that principle, the 
Congress last year, at some additional cost, passed a law designed to 
remedy what it considered a fundamental inequity. In the form of 
Public Law 398, we repealed the so-called “dual benefit restriction” 
as it applies to employees—but not as it applies to widows of employees. 
By reason of this 1954 law, a railroad employee who has paid into and 
qualified under both funds can now draw both his railroad annuities 
and his old age social-security benefits without reduction or offset. 
In pursuance of the same principle, the 83d Congress also passed 
Public Law 746 which makes it possible for the first time for a woman 
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railroad employee, who is also the widow of a deceased railroad 
employee, to draw both her railroad retirement annuity in her own 
right and her widow’s railroad annuity to which she is entitled by 
reason of her former husband’s railroad service. Both of these laws 
cost a little more money, but they cured fundamental inequities and 
injustices in the organic act. Passage of the bill before the committee 
today will do the same thing. 

In order better to illustrate the meaning and effect of the two laws 
passed by the 83d Congress and H. R. 4744 now before the comunittee, 
let us take some hypothetical cases : 

(1) Public Law 398: Mr. A, a railroad employee, has reached the 
age of 65 and is qualified for railroad retirement benefits. Sometime 
during the course of his working life, Mr. A has also worked in 
employment covered by the Social Security Act a sufficient length of 
time to qualify for old-age benefits. Prior to Public Law 398, 
although he had paid into both funds, the amount of his railroad 
retirement annuity was reduced by the amount of Social Security 
benefits to which he was entitled, even if he never collected the social- 
security benefits. Since passage of Public Law 308, he may draw the 
full amount of both benefits. 

(2) Public Law 746: Mrs. B, a railroad employee, has reached the 
age of 65 and is qualified for railroad retirement benefits. Mrs. B’s 
husband, Mr. B, a former railroad employee, is dead. Under Public 
Law 746, Mrs. B is entitled to the full amount of her railroad retire- 
ment annuity on account of her own serviee and her widow’s railroad 
annuity on account of Mr. B’s service. 

(3) H. R. 4744: Mrs. C is the widow of Mr. C, a former railroad 
employ ee. As such, Mrs. C is entitled to her widow’s railroad annuity. 
Mrs. C has sometime during her working life worked in a job covered 
by the Social Security Act a sufficient le ngth of ‘time to qualify for 
social- security benefits. Under the law as it now exists, the amount 
of Mrs. C’s widow’s railroad annuity would be reduced by the amount 
of social-security benefits to which she was entitled, even though 
Mr. C had paid into the railroad retirement fund and Mrs. C had paid 
into the social-sec urity fund. Under H. R. 4744, the widow’s “dual 
benefit restriction” will be repealed and she will be entitled to the full 
amount of both benefits without reduction. This bill would benefit 
not only widows like Mrs. C, but widowers, parents and children of 
former railroad employees entitled to survivor benefits. It has been 
estimated that there are approximately 5,500 widows and about 300 
children and parents whose survivor annuities would be increased 
approximately $20.00 a month by passage of this bill. 

H. R. 4744 also remedies another inequity in the present law. In 
1951, Congress passed Public Law 234 which provided that the wife 
or husband of a retired railroad employee should receive an annuity 
equal to one-half of the retired employee’s monthly benefits, subject 
to a maximum of $40 a month. This law was patterned after the 
formula which then existed for the calculation of a spouse’s annuity 
under the Social Security Act. However; in 1952 and 1954, the max- 
imum annuity for a spouse under the social-seeurity law was increased 
to $51.80. There was no corresponding increase of the maximum of 
the spouse’s annuity under the Railroad Retirement Act. H. R. 4744 
increases that maximum to the same maximum imposed in the Social 
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Security Act, and gears it to the Social Security Act so that if there 
is subsequently an increase in the maximum social security spouse’s 
annuity, there will be an automatic increase in the maximum railroad 
spouse’s annuity. In my judgment, the maximum benefit payable to 
the wife of a retired railrond man should not be less than that peryable 
to the wife of any other man retired under the social-security plan, 
especially since the former paid 6% percent while the latter paid only 
2 percent. If this bill becomes law, approximately 82,000 railroad 
wives on the benefit payrolls now receiving the $40 maximum will 
receive an increase of $10.50 a month dur ing the remainder of 1955 and 
a further increase of approximately $2 a month starting in January 
1956. 

The actuaries say that the additional cost of the amendments pro- 
posed by this bill will amount to less than one-half of 1 percent of tax- 
able payroll. While even this is not an alarming cost Increase, it is 
entirely possible that future experience will prove, as past experience 
has, frequently proved, that the actuaries’ estimate is too high. For 
my own part, while I certainly do not profess to be an expert in the 
field, I have never understood why the 12.5 percent payroll tax would 
not more than finance the modest benefits available to the railroad 
employee upon retirement. In comparison with the cost and benefits 
of a commercial insurance policy, the cost and benefits of the railroad 
retirement insurance policy are grossly disproportionate. 

While I would like to elaborate on other features of the bill, I will 
save the committee’s time by confining myself to those provisions which 
I have already discussed and will, in closing, express the hope that the 
committee will soon see fit to schedule hearings on other legislation 
dealing with the method of calculation of benefits, the 5-best years’ 
rule and the retirement age. 

Mr. Harris. Thank you, Mr. Poff. 

Mr. Porr. Thank you, Mr. Chairman. 

Mr. Harris. The next witness is our colleague from California, Hon. 
James Roosevelt. We will be glad to hear you at this time, Mr. 
Roosevelt. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Roosrvett. Mr. Chairman and members of the subcommittee, 
I wish to thank the members of this committee for granting me the 
privilege to appear before you in support of H. R. 4744, a bill in which 
I am very interested, as I have introduced H. R. 5039, an identical 
bill. As a freshman member of Congress, I am eager to do all that 
T can to assist any group of retired workers. 

I represent a district where many railroad people live, and before 
being elected to Congress, as well as since then, I have had many op- 
portunities to become acquainted with them and to learn their 
problems. 

It is a pleasure for me to recommend that you give favorable con- 
sideration to H. R. 4744. This bill will eliminate the inequitable 
dual benefits prohibition as it applies to widows. I understand the 
last session of Congress eliminated this prohibition as it applied to 
the pensioners themselves. I feel this rectification is overdue and that 
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the plight of widows affected by this provision can be alleviated by 
the passage of this bill. 

This bill would also assure spouses receiving annunities under the 
Railroad Retirement Act a benefit that would be no less than the 
maximum benefit payable under the Social Security Act. The max- 
imum benefit under social security has increased from time to time, 
and this provision would allow spouses under the railroad retirement 
system to receive similar increases in the case of maximum annuities. 

I am also pleased to note that this legislation under sections 5 and 6 
calls for the protection of employees of the Railroad Retirement Board 
who fall under civil service. I recall the attempted transfer last 
year of a number of positions on the Board to schedule C, making 
these positions subject to political whims, instead of retaining them 
in the respected caliber where they justly belong. To prevent the 
strictly politically minded from attempting a similar raid in the 
future, I feel it is proper to include them under the protection of law. 

I have been deluged with letters from retired railroad constituents 
pleading for some increase in annuities. I, of course, favor as much 
relief for them as possible within the limitations of the railroad 
retirement fund. I wish to state at this point that I will be happy 
to support any future legislation of this kind that is actuarially sound. 
But. for the moment, I understand H. R. 4744 is the extent to which 
changes in the act are desired. I am pleased to lend my support ta 
this Tanetieial legislation, and urge members of the committee to 
— it without delay. 

hank you for the opportunity to appear in behalf of this bill. 

Mr. Harris. We appreciate your testimony, Mr. Roosevelt. 

Mr. Roosevett. Thank you, Mr. Chairman. 

Mr. Harris. The next witness is our colleague of the committee, 
Hon. John V. Beamer. 


STATEMENT OF HON. JOHN V. BEAMER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Beamer. Mr. Chairman, I am supporting H. R. 4744 and sim- 
ilar legislation to amend the Railroad Retirement Act to provide addi- 
tional benefits for railroad retired employees. 

In fact, I have submitted H. R. 4879 which is an identical bill. All 
of this indicates my interest in and support of this legislation in behalf 
of the railroad people. 

In the 83d Congress, I also submitted H. R. 9999 which would 
amend the Railroad Retirement Act to provide that the annuity of a 
widow of a deceased employee shall not be reduced on account of any 
benefits to which she may be entitled under the Social Security Act. 
In fact, the 83d Congress passed such legislation in behalf of the 
railroad employees and, thus, amended the dual-benefit clause. H. R. 
9999 submitted in the 83d Congress is the same bill that I submitted 
again this session under H. R. 3743. This bill in the 84th Congress 
would repeal or amend the portion of the act and thus make possible 
the receipt of the dual benefits for widows of railroad employees. 

However, this particular portion of the bill which would provide 
for the widows has been included in the bill H. R. 4744 and also 
H. R. 4879 and consequently, can be considered a very worthwhile 
portion of that legislation. 
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I appreciate this opportunity of presenting to the record my interest 
in behalf of the railroad employees. 

Mr. Harris. Thank you, Mr. Beamer. 

Mr. Beamer. Thank you, Mr. Chairman. 

Mr. Harris. We have a request from our colleague from Mississippi, 
Mr. Frank Smith, who desires to submit a statement on H. R. 4305 
and H. R. 4306. He may have that privilege. 

(The matter referred to is as follows :) 

HOUSE OF REPRESENTATIVES, 
Washington D. C., June 17, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: I understand that your committee is now considering 
the several bills that have been introduced to amend the Railroad Retirement 
Act with a view to liberalizing the benefit provisions. 

Included in this group of bills are H. R. 4805 and H. R. 43806, incorporating 
alternative liberalizing amendments, which I have introduced. Each of these 
bills would reduce the age limits for voluntary restirement, and each would 
increase the amount of annuity payable; they vary in that they present alternate 
plens for the amount of increase in annuity. 

Retired railroad employees now receive what is widely recognized as an un- 
realistically small pension. They need an increase in the amount of annuity. 
In addition, the restrictive age limits on retirement are unduly adding to the 
burden of mounting unemployment in the railroad industry. There are many 
workers who are now 65 years old, and older, who would retire if the annuity 
were more adequate, thus creating work opportunities for the many railroad em- 
ployees who are now out of work. There seems to be no question that the railroad 
retirement fund can well afford the cost of this kind of liberalization. 

I therefore hope that your committee will report out legislation that will ac- 
complish these purposes, and regret that the press of other duties prevents my 
appearing before your committee personally in behalf of this much-needed legisla- 
tion, as I would like to do. 

Cordially, 
FRANK E. SmirH, M. C. 

Mr. Harris. Do we have any other of our colleagues with us? I do 
noi see any others here in the room. 

Mr. Dolliver, you wanted to inquire now of the Board? 

Mr. Douutver. Yes. 

I have reference now to the last provisions of the bill which have 
nothing to do, as I understand, with benefits, but, rather, with the in- 
ternal organization of the Board, is that correct ? 

Mr. Squire. Yes, that is true, Mr. Dolliver. 

Mr. Dotutver. Is there likewise a division in the Board as to those 
three sections ¢ 

Mr. Squire. Yes, that is correct. 

Mr. Doutuiver. And the majority of the Board are opposed to those 
three sections ¢ 

Mr. Squire. The majority of us thought those were matters of such 
broad Federal policy that we expressed no opinion about them, Colonel 
Kelly and myself. 

Mr. Dotiiver. But you do have an opinion about them / 

Mr Harper. Yes. Because of the peculiarity of our setup we feel 
like those are issues which have to do with our system and with our 
Board and that in this instance they are justified and they do not get 
into the field of broad Government policy. 

Mr. Dotitver. Would you explain a little further what these pro- 
visions would do, in your opinion ? 
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Mr. Harper. Mr. Schoene, who will appear as.attorney for the rail- 
way labor organizations will deal fully with those subjects when he 
testifies. 

Mr. Dotuiver. In that case I will not proceed further at this time, 
Mr. Chairman. I willask Mr. Schoene about them. 

Mr. Harris. I think the record should show at this point that if any 
other of our colleagues are interested in these proposals and desire 
to make statements on them they may be received. 

Mr. Lester P. Schoene is with us this morning, appearing in behalf 
of all standard railway labor organizations. Mr. Schoene, you have 
appeared before this committee on many occasions. We are always 
glad to have you present the case which you espouse, for these groups, 
and I, for one, have been looking forward to your testimony in order 
— we might have a full explanation of the bill, its purposes, and 
effect. 


STATEMENT OF LESTER P. SCHOENE ON BEHALF OF ALL STANDARD 
RAILWAY LABOR ORGANIZATIONS, MEMBER OF THE LAW FIRM 
OR SCHOENE & KRAMER, WASHINGTON, D. C. 


Mr. ScHoenr. Thank you, Mr. Chairman. 

Mr. Chairman, and members of the committee, my name is Lester 
P. Schoene. I am an attorney, engaged in the general practice of law 
here in Washington with offices at 1625 K Street NW., and a member 
of the firm of Schoene & Kramer. 

For the past period of something over 10 years I have served as coun- 
sel for the Railroad Labor Executives’ Association with respect to 
matters concerning the Railroad Retirement Act and the Railroad Un- 
employment Insurance Act. I appear here today on behalf of that 
association. The organizations represented are listed in my written 
statement that I have filed with the committee. 

(The statement submitted by Mr. Schoene is as follows :) 


STATEMENT OF LESTER P. SCHOENE ON BEHALF OF ALL STANDARD RAILWAY LABOR 
ORGANIZATIONS WITH RESPECT TO H. R. 4744 


Mr. Chairman and members of the committee, my name is Lester P. Schoene. 
I am an attorney engaged in the general practice of law as a member of the firm 
of Schoene & Kramer, with offices at 1625 K Street NW., Washington, D.C. For 
something over 10 years I have served as counsel for the Railway Labor Execu- 
tives’ Association on matters pertaining to the Railroad Retirement Act and the 
Railroad Unemployment Insurance Act. I appear here today on behalf of that 
association, and also on behalf of the Brotherhood of Locomotive Engineers, the 
Order of Railway Conductors and Brakemen, and the Brotherhood of Railroad 
Trainmen. 

Railway Labor Executives’ Association is an association composed of the chief 
executives of all but the above named three of the standard railway labor organ- 
izations. The organizations whose chief executives are members of the asso- 
ciation are the following: 


Switchmen’s Union of North America 

The Order of Railroad Telegraphers 

American Train Dispatchers’ Association 

Railway Employees’ Department, A. F. of L. 

International Association of Machinists 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers 

Sheet Metal Workers’ International Association 


64250—55- 5 
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International Brotherhood of Electrical Workers 

Brotherhood Railway Carmen of America 

International Brotherhood of Firemen and Oilers 

Brotherhood of Railroad Signalmen of America 

Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and 
Station Employees 

Brotherhood of Maintenance of Way Employees 

International Organization Masters, Mates and Pilots of America 

National Marine Engineers’ Beneficial Association 

Hotel and Restaurant Employees and Bartenders International Union 

Railroad Yardmasters of America 

Brotherhood of Sleeping Car Porters 

Brotherhood of Locomotive Firemen and Enginemen 


These organizations represent an estimated 75 to 80 percent of all railroad 
employees in the country, and together with the other three organizations for 
whom I appear represent virtually all railroad employees. 

For many years the association has maintained a standing committee to give 
constant attention to current problems concerning the Railroad Retirement Act 
and the Railroad Unemployment Insurance Act. This committee keeps in touch 
with the administration of these acts, considers the adequacy of the legisla- 
tion to fulfill its intended purposes in light of changing conditions, and has from 
time to time on numerous occasions developed proposed amendments that have 
been sponsored by the association in their presentation to Congress for its con- 
sideration. The terms of the bill H. R. 4744 were worked out by the associa- 
tion’s committee on railroad retirement and railroad unemployment insurance 
in cooperation with representatives of the Brotherhood of Locomotive Engi- 
neers, the Order of Railway Conductors and Brakemen, and the Brotherhood 
of Railroad Trainmen. It embodies a joint program of all the standard railway 
labor organizations; all such organizations favor its enactment and all of them 
urge upon this committee and upon Congress its favorable consideration at the 
earliest feasible date. 

The bill proposes very limited and essentially simple amendments compared 
with the more major revisions that were enacted in 1946, 1951, and 1954. 

Section 1 of the bill proposes a change in the maximum amount that may be 
paid as an annuity to the spouse of a retired railroad employee. Prior to 1951 
the Railroad Retirement Act made no provision for any payment to the spouse 
of a retired employee. The Social Security Act did provide for the payment of 
a spouse’s annuity consisting of one-half of the old-age benefit payable to em- 
ployees retired under that act. 

The very great increase in the cost of living which occurred during World War 
II and in postwar years had a very severe impact on the retired railroad em- 
ployees, along with other fixed-income groups. This impact was severe for all 
retired railroad employees but particularly critical for those who were attempt- 
ing to support spouses as well as themselves on their annuities. Consequently, 
it was felt by our association, and Congress agreed, that additional relief to 
such familes was required, beyond the liberalization of benefits for all annuitants 
that cost considerations permitted. 

The pattern of the Social Security Act was followed and in the 1951 amend- 
ments provisions were made for the payment of spouses’ annuities under the 
Railroad Retirement Act in the amount of one-half of the retired employee's 
annuity but not to exceed $40. In the interests of financial soundness of the 
system we recommend a ceiling of $50, realizing that so limited a benefit was not 
adequate. The Congress, however, felt that even a more conservative limit should 
be imposed. The maximum spouse’s benefit then payable under the Social Security 
Act was $40 and the Congress accordingly amended our proposal to impose the 
same limit on spouses’ benefits under the Railroad Retirement Act, notwith- 
standing the very substantially greater taxes that are paid by railroad employees. 

By amendments to the Social Security Act enacted in 1952 and 1954 the ceil- 
ing under that act has been relaxed so that spouses’ benefits up to $51.80 per 
month are now payable and benefits up to $54.30 will be payable next year. 
Section 1 of H. R. 4744 proposes to adopt as the maximum under the Railroad 
Retirement Act the same maximum that is applicable under the Social Security 
Act instead of the flat $40 maximum that applied in 1951. This represents no 
change in the principle that was adopted in 1951. It is merely a reestablish- 
ment of that principle as applied to current conditions. 
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The effect of section 2 of H. R. 4744 is to eliminate any reduction in the sur- 
vivor’s benefits paid under the Railroad Retirement Act by reason of such sur- 
vivor’s being simultaneously independently entitled to a benefit under the Social 
Security Act. 

Before the Railroad Retirement Act amendments of 1954 any survivor benefit 
under the Railroad Retirement Act was reduced by the amount of any other 
benefit to which the survivor might have become independently entitled under 
either the Railroad Retirement Act or the Social Security Act. In practical 
effect no survivor benefit would be payable unless the survivor benefit exceeded 
the amount of the other benefit, in which case the excess would be paid. For 
example, suppose a husband and wife are both employed in the railroad industry 
and both qualify for railroad retirement benefits. Each is regarded as having 
acquired the right to retirement benefits independently of the rights of the other. 
But prior to the 1954 amendments, if the husband died the survivor benefit of 
the wife was reduced by the amount of her own retirement annuity and if her 
own retirement annuity exceeded the survivor benefit she would lose the sur- 
vivor benefit entirely. This was deemed to be inequitable and by last year’s 
amendment was eliminated. Now a widow who qualifies for retirement bene- 
fits by reason of her own employment in the railroad industry is regarded as 
having earned those benefits through her own employment and her contributions 
to the fund and her receipt of such benefits does not aifect her right to receive 
such survivor benefits as she may become entitled to draw. 

The question has since presented itself as to why a survivor's situation should 
be any different if the right to other and independent benefits is acquired under 
the Social Security Act rather than under the Railroad Retirement Act. Such a 
survivor, too, will have acquired his or her rights under the Social Security Act 
through his or her own employment and contribution to that fund. Yet, under 
the present law, the benefits that the survivor may have earned under the Social 
Security Act operate to reduce the survivor benefit under the Railroad Retire- 
ment Act. We do not believe that a continuance of this discrimination can be 
justified and accordingly propose to eliminate it in section 2 of the bill. 

Section 3 of the bill contains a technical amendment which corrects some con- 
fusing language now appearing in the law. I have been unable to trace precisely 
how the adoption of this confusing language came about, but somehow it de- 
veloped out of the following circumstances : 

Among the amendments considered and adopted by the Congress last year was 
a provision increasing the maximum taxable and creditable compensation from 
$300 to $3850 per month. While this amendment was under consideration the 
Social Security Act still provided maximum creditable wages of $3,600 per 
year. Since, for survivor benefit purposes, wages under the Social Security 
Act and compensation under the Railroad Retirement Act are combined, it was 
necessary to draft the Railroad Retirement Act amendments to refer to Social 
Security Act wages up to a maximum of $3,600 and the Railroad Retirement Act 
amendments were adopted as so drafted. However, shortly thereafter Congress 
adopted amendments to the Social Security Act increasing the maximum credit- 
able wages to $4,200 per year beginning with the year 1955. In the final stages 
of the consideration of those amendments it was recognized that their adoption 
would necessitate some change in the language of the Railroad Retirement Act. 
Accordingly a provision was inserted in the Social Security Act amendments 
changing the Railroad Retirement Act reference from $3,600 to $4,200 in one 
place. But another reference to $3,600 was not changed and the time as of 
which the changeover from $3,600 to $4,200 was to occur was not specified. 

Section 3 of the bill straightens out the language of the law so as to express 
specifically what was intended by the combined effect of last year’s amendment 
to the Railroad Retirement Act and the Social Security Act. 

Section 4 of the bill restores provisions of the Railroad Retirement Act and 
the Railroad Unemployment Insurance Act which were in effect prior to 1954 
but which were modified, probably inadvertently, in the course of the enactment 
of the Internal Revenue Code of 1954. 

It has been the policy of Congress ever since the original enactment of the 
Railroad Retirement and Railroad Unemployment Insurance Acts to provide 
that benefits under those acts should not be assignable or be subject to any tax 
or to garnishment, attachment, or other legal processes under any circumstances, 
whatsoever. We do not believe that Congress intentionally reversed this policy 
last year. Certainly no consideration of any such reversal was had by this 
committee, where any such change of policy should be considered if it is to be 
considered at all. 
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We see no justification for a reversal of the former policy and propose in 
section 4 of the bill to reestablish it. At the same time the amendment would 
make clear beyond argument that the exemption applies to State taxes, which 
occasionally some State officials have been inclined to question, although gen- 
erally the States have recognized the exemption as applicable to State taxes. 

Sections 5 and 6 of the bill are designed to give assurance that the employment 
of retirement board personnel shall be governed by the merit system as embodied 
in the civil-service laws and regulations. 

The Railroad Retirement Act and the Railroad Unemployment Insurance Act 
have both provided since their original enactment for the employment of per- 
sonnel under the civil-service system. Until the appointment of the present 
Chairman of the Board there has never been to our knowledge any effort to 
evade what we believe to be the clear intention of Congress that Board personnel 
should be employed strictly in accordance with their qualifications to perform 
their jobs and without regard to political considerations. This board is not 
concerned with federal governmental policy in general but exists solely for the 
performance of the administrative function of carrying out congressional policy 
as expressed in the Railroad Retirement and Railroad Unemployment Insurance 
Acts. Its administrative expenses are paid from funds provided by railroad 
employees and railroad managements. There is simply no justification for any 
personnel action to be influenced by considerations other than the qualification 
of the individual to do his job well. 

Nevertheless since the appointment of the present Chairman of the Board 
repeated efforts have been made by the Chairman with the collaboration of the 
carrier representative to have certain key positions placed on the so-called 
schedule C which would except those positions from the merit system of per- 
sonnel selection. The purpose was evident, to displace experienced and qualified 
employees with political employees in some of the positions most vital to efficient 
and objective administration. 

These efforts aroused vigorous and wide-spread protests from the railway labor 
organizations, from many individual railroad employees and from many mem- 
bers of Congress. By reason of these protests the Chairman and the carrier 
member have been persuaded for the time being not to press the matter. How- 
ever, we live under constant threat that these efforts to destroy the operation 
of the merit system in the Board’s functioning may be revived at any time. In 
addition, we have no way of knowing the degree to which the objectivity of Board 
personnel in the current performance of their daily duties may be affected by 
fear of the revival of this assault on their jobs. The only way such assurance 
can be had is through a clear congressional expression of a definite policy that 
the merit system be followed exclusively and that is what is contained in sections 
5 and 6 of the bill. 


Mr. Harris. All right; they will be included in your statement, 
and, therefore, it will not be necessary to read them. 

Mr. Scnoene. I think it will be unnecessary to read them. You 
abe find them listed on the first page of my statement. There are 19 
of them. 

In addition I am appearing here today on behalf of the Brother- 
hood of Locomotive Engineers, the Order of Railway Conductors and 
Brakemen, and the Brotherhood of Railroad Trainmen, who are not 
represented in the association. 

Mr. Witu1aMs. Mr. Schoene, for the information of myself and the 
committee, that includes both the operating brotherhoods, and what 
we generally consider the non-operating brotherhoods ? 

Mr. Scuoene. It does. It includes all of the standard railway labor 
organizations. 

; M r. WuutaMs. You are representing what we might call a united 
ront? 

Mr. Scuoene. Yes, sir; that is correct. These organizations collec- 
tively represent virtually all of the railroad employees in the United 
States. 
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The Railway Labor Executives’ Association has had for a good 
many years a standing committee to keep in constant touch with the 
administration of the Railroad Retirement Act and the Railroad 
Unemployment Insurance Act and has, from time to time, developed 
suggested amendments that have been presented to this committee. 

The committee of the association in collaboration with and in coop- 
eration with representatives of the Brotherhood of Locomotive En- 
gineers, the Order of Railway Conductors and Brakemen, and the 
Brotherhood of Railroad Trainmen has developed the amendments 
proposed in the bill H. R. 4744. They were drafted by the represen- 
tatives of those organizations with my assistance. The revisions pro- 
posed here are relatively limited compared to some of the more major 
revisions that we have presented to the committee from time to time 
in the past. 

The first section of the bill deals with the ceiling on the benefits that 
may be paid to the spouses of retired railroad employees—of living 
retired employees. 

Prior to 1951 the Railroad Retirement Act made no provision for 
the payment of any spouse’s benefit to the spouses of living retired 
employees. 

The Social Security Act for some time prior to that had made such 
provision. 

The formula in the Social Security Act was simply one-half of the 
old-age insurance benefit that was payable to the retired employee 
when his spouse became age 65 also and the employee had retired. 

Now, in 1951 we were confronted with the fact that due to the very 
rapid increase in the cost of living the retired employees, along with 
other fixed income groups, found themselves unable to subsist on the 
amounts of retirement annuities that were provided under the Rail- 
road Retirement Act. 

Among the amendments we suggested at that time was a general 
increase in the amount of retirement benefits. However, we were 
unable, within the financial resources available, to provide a general 
increase that would be sufficient to meet the cost of living requirements, 
particularly of those retired employees who had spouses to support 
as well as themselves. 

Consequently, we suggested to the Congress the adoption of a for- 
mula closely similar to that prevailing in social security by which 
the retired employees’ spouses would receive a benefit also upon attain- 
ing the age of 65 equal to one-half of the annuity of the retired 
employee. 

Following that formula in its entirely would, however, also have 
been more costly than the financial resources permitted and, conse- 
quently we had suggested a ceiling of $50 on the benefit so computed. 

However, at that time the maximum spouses’ benefit that was pay- 
able under the Social Security Act was $40. 

In the course of congressional consideration of the bill we had 
proposed, Congress reduced the ceiling that we had suggested from 
$50 to $40, so as to make it exactly the same as the maximum pay- 
able under Social Security by way of a spouse’s benefit. 

Now, since that time the Social Security Act has been amended 
on two different occasions with the result that as of the present time 
a spouse’s benfit of some $51 and some cents is payable, and that will 
increase to some $54 by next year. 
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What section 1 of the bill proposes to do is simply to bring up 
to date the policy that Congress adopted in 1951, namely, to-.pro- 
vide instead of a $40 ceiling on spouses’ benefits a ceiling equal to 
that provided under the Social Security Act from time to time. That 
is accomplished by simply striking out the phrase “than $40,” and 
substituting for it— 
with respect to any month, than an amount equal to the maximum amount 
which could be paid to anyone, with respect to such month, as a wife’s insur- 
ance benefit under section 202 (b) of the Social Security Act as amended from 
time to time. 

That brings the policy adopted by the Congress in 1951 in this 
respect up to date and provides for keeping it up to date and keep- 
ing the maximum current with the Social Security maximum, what- 
ever that may be. 

Now, section 2 of the bill relates to— 

Mr. Harris (interposing). Before you go to section 2%, Mr. 
Schoene, would you mind an interruption ? 

Mr. Scuorne. Not at all, sir. 

Mr. Harris. Is it a fact that the entire maximum amount of 
spouse’s benefit payable under the Social Security Act, equal to over 
$51 now and over $54 next year, is credited from the Social Security 
Fund to the Railroad Retirement Fund ? 

Mr. Scuorenr. No, Mr. Chairman, I do not think that is quite 
accurate. Under the financial interchanges between the Social Secu- 
rity Fund and the Railroad Retirement Fund we, in effect, pay to 
the Social Security System the equivalent of social security taxes 
and receive in return the equivalent of social security benefit pay- 
ments on the basis of railroad employment had railroad employ- 
ment been covered by the Social Security Act. Under that formula, 
as I understand it we would now be receiving by way of credit from 
the Social Security Fund a maximum of $51 and some odd cents 
based on this railroad employment, but we are not paying it out. 

Mr. Harris. That is the point I am talking about. The Railroad 
Retirement Board is receiving it, but not paying it out. That is what 
I had in mind. In other words, it is a fact that the Board is receiv- 
ing the maximum in some cases of $51 and something, and limiting 
the payments to the spouses to $40. Actually the Railroad Retire- 
ment Fund is making a little money on it ? 

Mr. Scuoene. I think that is true in some cases, Mr. Chairman. It 
is not true in all cases, for this reason, because the social-security 
formula would not produce the maximum of $51 that would be pay- 
able under the Railroad Retirement Act as amended by this bill in 
many cases. 

Mr. Harrts. I was speaking of those maximum cases. 

Mr. Scuorenr. In the cases where the social-security formula applied 
to railroad employment would produce the maximum social-security 
benefit we would get credit for that in the railroad retirement fund 
and would not be paying it out under the present law. 

Mr. Dotitver. Mr. Chairman. 

Mr. Harrts. Mr. Dolliver. 

Mr. Dotiiver. Under this provision the maximum would be in- 
creased not only for those people who receive payment from the social- 
security fund, but it would cover the entire field, would it not, regard- 
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less of whether the funds ultimately came from the social-security 
fund or from the railroad retirement fund ¢ 

Mr. Scuoene. Yes, sir; that is right; it would cover the entire field 
of spouses’ benefits. 

r. Dotiiver. Therefore, is it not true that only a portion of the 
additional amount paid would come from social security ? 

Mr. Scuoener. I want to make sure that I am clear on this, Mr. 
Dolliver. We would not actually recoup this additional expenditure 
from social-security funds. 

Mr. Dotitver. You would recoup a portion of it would you not? 

Mr. Scuoene. No; I think not. As I attempted to explain in an- 
swer to the chairman’s question what we will tie getting from social 
security by way of financial interchange between the two funds is the 
same as What we are getting now, and what is paid out pursuant to 
this provision is a net additional expenditure. I do not want to mis- 
lead you into thinking that it does not cost us anything, because it does 
cost us. 

Mr. Do.uiver. As the chairman has just pointed out, in some in- 
stances, and how many I want to go into a little later in more detail, in 
some instances the railroad retirement fund is benefited by this inter- 
change by reason of the fact that.the spouses’ payments were less under 
the railroad retirement fund than they would be under social security. 

Mr. Scuorne. In some instances that is true. 

Mr. Dotutver. Can you indicate what the profit from that inter- 
change might amount to in those instances ¢ 

Mr. Scuoenr. I have no figures of that sort, Mr. Dolliver, and I am 
sure that any figures given would have to be very rough estimates be- 
‘ause in this financial interchange it is not broken down to an in- 
dividual case basis. It is an overall sum which is arrived at between 
the two agencies on the basis of statistical studies, and you just do not 
break it down to individual cases. 

Mr. Dotuiver. The statement, then, that there is a profit in some in- 
stances is a surmise that cannot be verified by any statistical pro- 
cedure which is available? 

Mr. Scnorne. Oh, I think it could be demonstrated statistically 
that it can and does happen, but in how many instances it happens I 
have no idea. 

Mr. Do.uiver. To pursue that a little further, Mr. Schoene, the 
testimony was that this bill would cost the fund about $26,400,000. 
Is that the correct figure ? 

Mr. Scuoene. Yes; that is the figure, as I understand it. 

Mr. Dotiiver. You agree with that figure, I take it ? 

Mr. Scuoene. I have no basis for disagreeing and, therefore, I 
accept it. The only information that we have available must come 
from the statistics which are furnished by the Railroad Retirement 
Board, and that is the figure they have given us, and I have no doubt 
that it is a sound estimate. 

Mr. Dotiiver. Based upon what you have just said with respect 
to the surmises on the question of this interchange you have no method 
of knowing how much this $26,400,000 would be reduced by it? 

Mr. Scuoene. It would not be reduced at all. That, as I said before, 
is net additional expenditures. In any event it would not reduce the 
cost figure that has been submitted. 
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Mr. Doututver. Thank you, Mr. Chairman. 

Mr. Harris. You may proceed with your statement. 

Mr. Scuoene. Section 2 of the bill relates to the amount of survivor 
benefits that a survivor of a railroad employee may obtain in certain 
instances. Prior to 1954 any survivor benefit paid under the Railroad 
Retirement Act was reduced by the amount of any retirement annuity 
that the survivor might be entitled to in his own right, as well as by 
any social-security benefit that the survivor might be entitled to in his 
own right. 

Take, for example, a husband and wife both employed in the rail- 
road industry. 

Now, if they both live and become age 65 there has never been any 
restriction on their both receiving the annuity which they had accumu- 
lated through their years of railroad service, and the fact that they 
were married to each other was of no relevance at all. But if one of 
them died and the survivor was entitled to a survivor’s annuity then 
the survivor benefit was reduced by the amount which the individual 
had earned in his own right. We received a good many complaints 
about that from people who were affected by it because they felt that 
if they had earned an annuity through their own employment in the 
railroad industry that it should not, diminish their survivor benefit 
rights, and, consequently, we suggested to the Congress last year the 
enactment of an amendment which would eliminate that reduction in 
survivor benefits by reason of qualifying for retirement benefits in the 
individual’s own right. 

Mr. Witu1aMs. That was H. R. 356? 

Mr. Scuoenr. No; that was not contained in H. R. 356. It was 
contained in the bill which became Public Law 746. It was H. R. 
7840. H. R. 356 dealt with another phase of dual-benefit restriction, 
which was also adopted last year, but the particular provision I am 
speaking of was contained in H. R. 7840, which later became Public 
Law 746. 

That now brings up the question, if it is equitable not to reduce 
the survivor benefit by a railroad-retirement benefit which the indi- 
vidual earns in his own right why should it be reduced if that individ- 
ual earns a benefit under the Social Security Act rather than under the 
Railroad Retirement Act? In other words, you have the same situa- 
tion of a man and wife both employed, but one of them is employed 
in the railroad industry and the other is employed in social-security 
employment. If they both live, they both draw the benefits that they 
have earned, but at the present time if the wife is employed in social- 
security employment and the husband is employed in the railroad in- 
dustry and he dies, if she is eligible for a survivor benefit under the 
Railroad Retirement Act that benefit is reduced by the amount of the 
social-security benefit which she has earned by her own employment. 
We do not feel that we can justify that distinction between benefits 
earned under the Railroad Retirement Act and benefits which are 
earned under the Social Security Act. We are, therefore, proposing 
in section 2 of the bill to eliminate the reduction of railroad survivor 
benefits by reason of Social-Security benefits that the individual may 
have earned in his or her own right through employment under the 
Social Security Act. 

Mr. Harris. Is it fair to say that by doing this we repeal the dual- 
benefit restriction as applied to the survivor, compared to the repeal, 
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in the past Congress, of the dual-benefit restriction that applied to 
the railroad employee proper ? 

Mr. Scuorene. Yes; I think that is a fair description, Mr. Chairman, 
although actually I think it is more analogous to what we did when 
we removed a similar restriction based on retirement benefits earned 
under the Retirement Act in the individual’s own right. 

Mr. WuutraMs. Is it your interpretation of the language contained 
in H. R. 4744 that it would also include dependents who were entitled 
to receive social security on the basis of their.-spouse’s account as a de- 
pendent, and also to receive dependent railroad retirement benefits as 
distinguished from receiving social security on their own account plus 
dependency benefits on railroad retirement ? 

Mr. Scuorenr. I am not sure that I understand the question, Mr. 
Williams. 

Mr. Wiu1aMs. Let us take the hypothetical case of Mrs. Jones, 
whose husband was entitled to receive railroad retirement, who was 
duly qualified for railroad retirement, and who also had qualified for 
social-security benefits. On his death would she receive both the 
social security payments to which she would be entitled as the widow 
of a social-security annuitant and also the railroad-retirement benefits 
she would be entitled to as the widow of a deceased railroad employee ? 

Mr. Scuorne. No, Mr. Williams, there are no independent survivor 
benefits as between the two systems. There is only one survivor benefit 
paid, but in the computation of that survivor benefit the railroad em- 
ployment and the social-security employment are combined and they 
are both credited in the computation of a single benefit. 

Mr. Witu1aMs. That is, under the present law ? 

Mr. Scuorener. Yes, under the present law, and this provision which 
is contained in the bill would not affect it. If he is currently con- 
nected with the railroad industry at the time he dies, the Railroad 
Retirement Board pays the benefit and combines the railroad em- 
ployee’s railroad employment and social-security employment in 
computing the amount of benefits to be paid. If he is not currently 
connected with the railroad industry at the time he dies, the Social 
Security Board pays the survivor benefits, and gives him credit for his 
Huileoha eenggloya iat in the computation of a benefit. 

Mr. Wittrams. It does not seem fair to me that under those cir- 
cumstances the two should be put together. They are kept in separate 
accounts, as I understand it. What would be the objection to separat- 
ing the survivor benefits under those circumstances ? 

Mr. Scuoene. I think that there are two objections to that, Mr. 
Williams. One objection is the matter of cost. The other is that the 
effect would be rather fortuitously inequitable. In other words, some 
people would gain substantially by that kind of separation, and others 
would lose by it. So, there are those two objections. 

Mr. Wiuu1ams. I fail to see who would lose under that kind of 
a setup. . 

Mr. Scnoener. Well, for example, anyone who did not have sufficient 
social-security employment to qualify under the Social Security Act 
would be bound to lose. 

Mr. Witut1aMs. They could not lose. 

Mr. Scnoene. Yes, they would. 


64250—55—-—-6 








38 RAILROAD RETIREMENT AND UNEMPLOYMENT INSURANCE ACTS 


Mr. Wituiams. If they could qualify they would not be losing any- 
thing. 

Mr. Scuorne. But by combining them they would qualify for a 
benefit which would be larger in amount than the one benefit that they 
would qualify for if they did not combine them. 

Mr. Wuut1aMs. I do not think that I will pursue it any further at 
this time. 

Mr. Scuorne. I would like to clarify it for you, if Ican. In gen- 
eral, under the Social Security Act, in order to be insured you have 
got to be employed under social-security employment for half the 
elapsed time by which coverage is determined until you have 40 quar- 
ters of coverage, that is, the equivalent of 10 years of coverage. Sup- 
pose an individual has the equivalent of 9 years of social-security em- 
ployment, but more than 18 years are involved in his whole span of 
employment over which eligibility under social-security is computed ; 
if you separate his social-security employment from his railroad em- 
ployment at the time he dies then there will be no qualification for 
social-security benefits. You see, he will not be insured, whereas if 
we combine the social-security employment with the railroad employ- 
ment he would be found to be insured, and the benefit which was com- 
puted on the combined employment would be paid, so that in all in- 
stances of that sort, and I think there are bound to be quite a lot of 
such instances, the individual gains very materially from combining 
them, so that I think that while there is no doubt that some people 
would gain materially from separating them it would be determined 
by the rather fortuitous pattern of their employment and, consequent- 
ly, it seems to me more equitable in all cases to combine them and give 
them credit for the combined employment in the payment of the 
survivor benefit. 

Mr. Wiiuiams. I appreciate that explanation, Mr. Schoene. I did 
not understand it that way. 

Mr. Harris. You may proceed, Mr. Schoene. 

Mr. Scnornr. Now, section 3 of the bill is purely a technical anntaes 
to correct some language that somehow got fouled up last year. We 
proposed in the amendments we submitted last year to increase the 
maximum creditable compensation from $300 to $350. At that same 
time Congress had under consideration an amendment to the Social 
Security ‘Act to increase the creditable wages from $3,600 per year 
to $4,200 per year. However, not knowing whether the social-secur ity 
bill was going to pass or not we had to draft our bill to refer to the 
crediting « of social-sec urity wages up to $3,600 per year. Incidentally, 
Mr. Williams, this very provision relates to the combination of social- 
security and railroad-retirement wages for survivor benefit purposes 
which we discussed a moment ago. 

First the railroad-retirement amendments were enacted in the form 
originally drafted in this respect. Subsequently when the Social Se- 
curity Act amendments were about to be enacted it was recognized 
that their enactment would require some modification of this language 
in the Railroad Retirement Act, so that there was inserted in the 
social security bill a change from $3,600 a year to $4,200 a year as re- 
ferred to in the Railroad Retirement Act, but the change which w 
made was made only in 1 place instead of 2, and it is not ‘clear when it 
becomes effective. 
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All section 3 of the bill does is to straighten out the language so that 
it makes it clear up to what point $3,600 is used, and that from there 
on $4,200 is used. 

Now, section 4 of the bill reinstates a policy which has been the policy 
of Congress ever since the original enactment of the Railroad Retire- 
ment Act and the original enactment of the Railroad Unemployment 
Insurance Act. But it was changed, in my judgment inadvertently, 
last year through the enactment of the Internal Revenue Code of 1954. 
I say inadvertently because, as far as I know, no deliberate consider- 
ation was given to any change in this policy, and certainly no such 
change was conlingl by this committee, which has jurisdiction to 
determine policy with respect to the Railroad Retirement Act and the 
Railroad Unemployment Insurance Act. 

Ever since the original enactment of the Railroad Retirement Act 
and the Railroad Unemployment Insurance Act they have carried 
provisions in them that no benefit under either act is to be subject to 
any tax or to garnishment, attachment, anticipation, or assignment. 
We believe that the Congress has consistently felt that these particu- 
lur resources of the individual that are required for his sustenance 
should not be subject to being taken away by any legal process. 

Mr. Dotiiver. What is the status with respect to social security 
funds in that regard ? 

Mr. Scnorne. I am not sure that I can answer positively, Mr. Dolli- 
ver, but my impression is that social-security benefits are likewise pro- 
tected, or were protected up until the enactment of the Internal Reve- 
nue Code, but I suspect that there inadvertently the same change 
occurred as occurred here. 

Mr. Wituiams. I have always heard that no Government check is 
subject to garnishment or attachment. 

Mr. Scuoener. That is not true any longer under the Internal Reve- 
nue Code, so far as attachment for Federal taxes is concerned, as I 
understand it, and that is simply what we want to correct here. The 
provisions for attachment in the Internal Revenue Code are so phrased 
as to make these annuity checks subject to attachment for taxes. 

Mr. Detiiver. Would you be willing to check on that point, as I 
would like to have that information. I think it is quite important in 
connection with that particular section. 

Mr. Harris. Maybe there is someone here who is familiar with it, 
and who could say whether or not it is true. 

Mr. Dotiiver. The social-security people could. 

Mr. Scurerser. The situation is exactly the same for a social- 
security benefit; it is not exempt from attachment for Federal taxes. 
As we view it, the Internal Revenue Code of 1954 made a change affect- 
ing both. 

Mr. Do.titver. It occurs to me that in this section we are, perhaps, 
getting into a field which is dominated by the Ways and Means Com- 
mittee rather than by this committee. 

Mr. Scnoene. I would like to comment on that, Mr. Dolliver. The 
policy of exemption has been formulated by this committee through- 
out the history] of the legislation. ‘That is, the exemption tiself is not 
in the internal revenue laws, but in the Railroad Retirement Act and 
the Railroad Unemployment Insurance Act, and what happened was 
that in the enactment of the Internal Revenue Code in effect, although 
not expressly, the Railroad Retirement Act and the Railroad Unem- 
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ployment Insurance Act were amended, and we just want to change 
that back. 

Mr. Dotiiver. In other words, you think that they invaded our 
province ? 

Mr. ScnHoener. Yes, sir; that is right. I say that without any criti- 
cism at all, because I think it was inadvertent. I do not think that 
it was recognized that at that time that a change in the policy adopted 
by this committee was being made. 

Mr. Dotraver. I know that there are some States where such funds 
as are administered by the State are not subject to garnishment or 
assignment. I know in my own State that wages are exempt from 
such garnishment or such attachment because, as you suggest, it is a 
matter of sustenance for the individual. 

Mr. Scuoene. That is correct, Mr. Dolliver. 

Mr. Harris. You may proceed, Mr. Schoene. 

Mr. Scuoene. Sections 5 and 6 of the bill I think can be discussed 
together because they do substantially the same thing relating to the 
Railroad Retirement Act and the Railroad Unemployment Insurance 
Act, respectively. 

In both instances the authority of the Board to engage or employ 
certain personnel would be restricted by providing : 

All positions to which such individuals are appointed shall be in and under 
the competitive civil-service and shall not be removed or excepted therefrom. 

Congress has provided in both the Railroad Retirement Act and in 
the Railroad Unemployment Insurance Act that the Board’s personnel 
should be selected under the civil service system. That means under 
all the civil-service laws and under the civil-service rules and regu- 
lations. And to the best of my knowledge throughout the administra- 
tion of the Railroad Retirement Act and the Railroad U nemployment 
Insurance Act, up until the incumbency of the present Chairman of 
the Board, all personnel was selected strictly on a merit basis. I have 
had some 5 years experience myself as general counsel of that Board 
back from 1937 to 1942. I personally had the responsibility of 
recruiting the legal staff when the Board was set up on its present 
basis in 1937. I am familiar with the way their personnel was re- 
cruited and I can say to you that, to the best of my knowledge, during 
all the period I was familiar with the administration of the act, no 
political considerations ever entered into the appointment of personnel. 
It was handled on a strictly merit basis. That was true of the appoint- 
ment to all positions on the legal staff, even though during a con- 
siderable portion of that time the so-called schedule A was applic: able 
to the legal staff and I was free to recruit attorneys according to my 
own selection. They were, nevertheless, selected strictly on a merit 
basis to get the best man who could be obtained for the money to do 
the best job possible. 

However, shortly after the present Chairman took office an effort 
was made to place a considerable number of key positions of the Board 
on the so-called schedule C, which excepts them from the merit system. 

Mr. Dotiiver. Who is excepted, the attorneys / 

Mr. Scuoenr. Well, not only the attorneys, but a good number of 
the key positions in the Board, such as the Chief Executive Officer. 
The list varied from time to time. It started out as quite an extensive 
list, and was subsequently reduced. 
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At that time all of the organizations that I am speaking for here 
this morning protested very vigorously against any such effort to 
introduce the spoils system into the administration of the Railroad 
Retirement Act. We brought it to the attention of Members of 
Congress, and a very large number of Members of Congress from 
both parties protested any such action. In consequence of the vigor- 
ous protests that were made the proposal to put these positions on 
schedule C was withdrawn. 

It had gone to the point where the Chairman and the Carrier Mem- 
ber, constituting a majority of the Board, had submitted a specific 
proposal to the Civil Service Commission soliciting their approval 
for the placing of those positions on schedule C. 

However, the possibility of a renewal of those efforts remains a 
constant threat to destroy the operation of the merit system. 

Furthermore, knowing the desire of a majority of the Board to 
introduce the spoils system in the administration of the act we can 
have no assurance as to what degree the objectivity of the present 
incumbents in the performance of their duties may be affected by 
insecurity with respect to their positions. 

We feel that the railroad employees of this country who have con- 
tributed heavily to building up the funds that this Board administers, 
who look to the provisions of these acts to provide them with income 
when they are old, when they are disabled, when they are unemployed, 
and when they are sick, are entitled to an absolute assurance that in 
the administration of these laws the personnel will be selected on a 
merit basis. There is no occasion or justification for using positions 
which are paid for from moneys contributed by the industry to make 
political jobs. 

Now, I understand the committee has received from the Retire- 
ment Board, from the Civil Service Commission, and from the Bureau 
of the Budget, reports recommending against these two provisions 
of the bill. I have not seen the Bureau of the Budget report. I have 
seen the report of the Railroad Retirement Board and the Civil 
Service Commission. 

Mr. Chairman, when someone disagrees with me I certainly make 
it a general practice to presume that the disagreement is in good faith 
and I do not lightly suggest that the submission of a contrary view 
is not the expression of a view which is based on substance and 
conviction. ‘ 

In this instance, however, it seems to me that the most charitable 
thing that can be said for the views expressed by the Railroad Retire- 
ment Board, that is, the Chairman and the Carrier Member, and by 
the Civil Service Commission with respect to these two sections of 
the bill is that they were submitted from ulterior motives, and not 
in good faith. I believe that the people who wrote it know better 
than what they said to this committee. 

Now that requires, obviously, a little explanation. It cannot rest 
on a simple allegation. 

Both the majority of the Railroad Retirement Board and the Civil 
Service Commission start out their comments by saying that these 
sections would eliminate schedules A and C. Well, they do not do 
that. Schedules A and C are not mentioned in the language that is 
proposed in the bill. The language which we propose to insert in 
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the bill, in the first place, in the Railroad Retirement Act, the inser- 
tion is in section 10 (b) 4. The sentence preceding the point of inser- 
tion reads: 

The Board shall establish and promulgate rules and regulations to provide 
for the adjustment of all controversial matters arising in the adiministration 
of such acts, with power as a Board or through any member or designated 
subordinate thereof, to require and compel the attendance of witnesses, admin- 
ister oaths, take testimony, and make all necessary investigations in any matter 
involving annuities or other payments and shall maintain such offices, provide 
such equipment, furnishings, supplies, services, and facilities, and employ such 
individuals and provide for their compensation and expenses as may be neces- 
sary for the proper discharge of its functions. 


We insert at that point: 

Provided, That all positions to which such persons— 
namely those employed under the authority of the preceding sentence— 
are appointed shall be in and under the competitive civil-service and shall not be 
removed or excepted therefrom. 

Now, having first made the erroneous statement that this abolishes 
schedule A, the Board and the Civil Service Commission then look at 
schedule A and say, “Look who is on schedule A. Why, the members 
of the Actuarial Advisory Committee are on schedule A, and you are 
going to have to get an Actuarial. Advisory Committee through com- 
petitive civil service.” That is, as I see it, nonsense. The Actuarial 
Advisory Committee members are appointed pursuant to the authority 
of section 15 of the act, and the fact that the Civil Service Commis- 
sion carries those positions on schedule A has nothing to do with this 
bill or with the authority for the appointment of them. The method 
of appointing the members of the Actuarial Advisory Committee is 
absolutely not affected by this bill. 

Your legislative counsel’s office participated in the final drafting of 
this bill, and I suggest that you ask your legislative counsel whether 
what I have said is not absolutely true beyond the possibility of argu- 
ment. 

Similarly (and I do not recall whether the Civil Service Commis- 
sion report mentions this, but the Railroad Retirement Board report 
does, that is, that of the majority of the Board), it says that we have 
special claims agents under the Unemployment Insurance Act that we 
have to select without civil service qualification, and that is true. 

Ordinarily when.a railroad man is unemployed, he registers at the 
railroad facility where he is normally employed, and by registering 
there he builds up a claim which is then transmitted to the Board at 
the end of the registration period. But in some places those facilities 
are not available, and in order to permit people to register and file 
claims the Board finds it necessary to appoint individuals, and au- 
thorizes them to take claims. 

It is not feasible to appoint such individuals on a civil-service basis, 
but here, as in the case of the Actuarial Advisory Committee, the 
authority to make such appointments is plainly spelled out in the stat- 
uie in language that is in no way amended by this bill. The au- 
thority that is restricted by the provisions of section 6 of this bill 
is entirely independent from the authority under which the special 
claims agents are appointed. 
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It is further pointed out by the Board and by the Civil Service 
Commission that the Board’s attorneys are selected under section A 
of the civil-service rules. That is true. However, the plea is then 
further made that the Civil Service Commission cannot select or, at 
least, it is implied that the Civil Service Commission is prohibited by 
law from participating in a competitive merit-basis selection of at- 
terneys. The basis for that contention lies in a restriction in the 
appropriation bill for the Civil Service Commission. 

The background of it is this: I am quite familiar with it, because 
I was in Government service at the time these events occurred. Along 
about 15 years ago—I am not sure of the exact date, but approximately 
15 years ago—President Roosevelt became interested in providing a 
merit system for the selection of attorneys in Government service. 
He appointed a special commission to make a study of the feasibility 
of selecting attorneys through some competitive merit system. The 
committee recommended that such a system be established, and their 
recommendation eventuated in an Executive order of President Roose- 
velt placing attorneys positions under civil service, but instead of the 
routine type of civil-service examination applicable to other positions, 
it provided for the establishment of a so-called Board of Legal Ex- 
aminers. The way it operated was that an agency or department 
that wanted to appoint an attorney would select the applicant that 
they wanted to employ, but before he could be spaeinded, he had to 
undergo an oral examination by a panel of experienced lawyers to 
pass upon whether he was qualified for the position. 

The Members of Congress apparently were continuously hostile 
to the setting up of this Board of Legal Examiners by Executive 
order. I do not know what that hostility was based upon. Perhaps, 
to some degree, it was resentment of restrictions on the exercise of 
patronage by Members of Congress. I am sure it was in part resent- 
ment of the executive branch of the Government making such a broad 
policy determination as was contained in that Executive order, and a 
feeling that a policy of that kind, if established, should be established 
by Congress. 

However, the Congress could not repeal the Executive order directly. 
So, after a few years, it met the situation by simply restricting the 
appropriations of the Civil Service Commission so that they could 
not continue to maintain this Board of Legal Examiners, and attor- 
neys’ positions, by and large, were again placed on schedule A. 

Now, it is true that under sections 5 and 6 of this bill, the Board 
will have to employ attorneys under a merit system. However, it is 
readily possible for the Board and the Civil Service Commission to 
work out a method of selecting qualified applicants. The leeway under 
civil-service rules which the Civil Service Commission has, and beyond 
that, the leeway which the President can confer upon them through 
additional regulations, is very great. They have all kinds of methods 
of examining applicants, and it is sheer nonsense to say that the Board 
and the Civil Service Commission cannot work out a practicable means 
for the selection of attorneys on a competitive merit basis. 

The Civil Service Commission, mind you, is not prohibited from 
doing that. Its appropriation is restricted so that it cannot spend its 
funds for that purpose. Now, how is it to be paid for? The most 
obvious way, if the Civil Service Commission is charged by law with 
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a function that it does not have any money to carry out, is to ask Con- 
gress to give them the money for it. We are not suggesting here that 
that be done i in this bill, because we think that is a matter which needs 
to be worked out by others than this committee. However, if neces- 
sary, I am sure that the appropriations to the Retirement Board are 
broad enough that they could pay from their appropriations for what- 
ever expenses might attend the selection of an occasional attorney. 

Bear in mind that this is a problem within a very small area. The 
legal staff of the Board is quite a stable one, and it would only be 
occasionally that it would be necessary to find a replacement or, per- 
haps, an occasional expansion of the staff. 

It is for those reasons that I say to you these people know better 
than what they have told you. 

My attention has been called to the fact that another category of 
persons is mentioned by the report of the majority of the Board, 
namely, the so-called National Reporting Offices. 

Now, the National Reporting Offices are in no sense employees of the 
Board. I should, perhaps, explain what they are. They are officers 
of railway labor organizations, selected by ‘the labor organizations 
themselves, that per form a function in connection with the adminis- 

‘ation of the Railroad Retirement Act, and I guess, also with respect 
rs the Railroad Unemployment Insurance Act. 

All of our local lodges and other small organizational units are 
employers under the Railroad Retirement Act. Many of the offli- 
cers of these locals are part-time people. For instance, take your sec- 
retary-treasurer, and it was anticipated that some coordinating with 
respect to them would be necessary to get them to get their wage rec- 
ords and reports in, in proper order, and on time. Consequently, the 
device was invented of having each organization designate one of its 
national officers to supervise all its locals and system committees in 
making its reports and submissions to the Railroad Retirement Board, 
as an employer under the act. 

Now, to facilitate the perforance of those functions, these officers 
receive directions from the Board, and exercise certain authority on 
behalf of the Board. They are not paid any compensation by the 
Board. They are paid by their own organizations and, as I said before, 
are designated by the organizations, and not by the Board. I believe 
that they are paid traveling expenses, and are reimbursed for sub- 
sistence expenses if they travel on behalf of the Board. 

I am not sure where the Board gets the authority to make those ar- 
rangements or to reimburse them. One thing I am sure of, though, is 
that it is not done under the authority whic h would be restricted by 
the provisions of this bill, because they are not persons employed by 
the Board under this authority that would be so restricted. So, I 
cannot escape the conclusion, Mr. Chairman and members of the com- 
mittee, that these arguments, if one may so dignify them, which have 
been produced here against sections 5 and 6 of the bill, are not argu- 
ments that reflect the actual foundation of the opposition of these 
agencies. I think the opposition stems essentially from the norma] 
opposition of officeholders not to want their authority restricted. But 
not desiring such a restriction, fictitious and unsound arguments are 
brought forth as a reason for not imposing the restriction. 

Now, we do not want to restrict these people just for the sake of 
restricting them. We want to restrict them for the reasons that I 
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have outlined in my earlier testimony, namely, that we must have the 
assurance that in the administration of these systems, that are sup- 
ported by the industry and whose administrative expenses are paid 
by the industry, and to which these millions of railroad employees 
must look for their security, that in that administration there will 
be complete objectivity and the highest quality of administrative 
ability. 

I believe that the report of the Bureau of the Budget which I have 
not yet seen, but a paragraph of which was read to me on the tele- 
phone, I believe that that report suggests, and it is also implicit in 
the report of the majority of the Railroad Retirement Board, that 
the Railroad Retirement Board is no different from any other Federal 
agency, and ought to operate on the same personnel policies that are 
applicable to other agencies. 

I respectfully submit that that, too, is unsound. The Railroad Re- 
tirement Board is a unique agency. Except for the fact that the em- 
ployees want the assurance and security of Federal law behind it, the 
sort of system that the Railroad Retirement Board administers is 
the sort of thing that might well have been set up by contract between 
the labor organizations and the managements. 

I recognize fully that the President of the United States, as the 
Chief Executive Officer, and as head of the executive branch of the 
Government, has a great many policy determining functions. Of 
course, the major policy determining agency in our Government is 
the Congress, but it cannot be denied that the President, too, has broad 
responsibilities of that character. I have in mind particularly such 
things as the conduct of foreign affairs, the administration of the mili- 
tary “establishment as Commander in Chief of the Armed Forces car- 
ries a large measure of responsibility for national defense; in matters 
of fiscal policy ; the administration and disposition of natural re- 
sources and any number of other subjects that one could mention re- 
quire of the President broad policy-determining functions and place 
upon him broad responsibilities. 

I do not question that in the performance of those functions he is 
entitled to have in the executive branch of the Government persons 
to assist him, not merely department heads, but persons at lower levels 
who will assist in developing and promulgating such policies. He is 
entitled to have persons engaged in those functions who are of his own 
persuasion, both as to matters of policy, and as to matters of politics. 
J am not questioning that, but no functions of that kind are performed 
within the Railroad Retirement Board. 

It is purely an administrative agency. It is charged solely with the 
responsibility of administering a system that has ‘been embodied in 
Jaw, and has been handed them for administration. It is much more 
analagous to the administration of a trust than it is to the perform- 
ance of policymaking functions of government. 

Therefore, I submit, Mr. Chairman and members of the committee, 
that it is not true that the Railroad Retirement Board is like all other 
agencies of the Government, nor that it should necessarily be governed 
by the same personnel policies that are applicable to other agencies. 

Having had the experience of being threatened with the intro- 
duction of a spoils system that would disrupt efficient and reliable 
administration, that would allow political considerations to enter into 
the determination of the benefit rights of these employees whom we 
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represent, we most urgently request that you establish and nail down 
a merit system in the selection of the personnel of this Board. 

That concludes my testimony, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Schoene. 

I certainly have no reason even to suggest it, but in view of the posi- 
tion of the Board, the Bureau of the Budget, and the Civil Service 
Commission, I was just wondering, if such a provision is included, 
what might be expected if and when the measure were to reach the 
White House ? 

Mr. Scnoenr. Well, I think we will have to meet that issue when 
we come to it. I do not believe that the President’s judgments are 
determined entirely by the Bureau of the Budget and the Civil Serv- 
ice Commission, and the Railroad Retirement Board. 

Mr. Harris. I realize, of course, it would be entirely speculative, 
and I do not suggest that the gentleman would have any information 
on itat all. 

Mr. Scnornr. No; that is right. It would be speculative, but we 
believe that the proposal has merit, and we believe that the President 
will consider it on its merits. 

There is one other thing that I think I should comment upon: I have 
not said anything with respect to the subject of cost here. 

Mr. Harris. It is a matter that will take some time to discuss? 

Mr. Scuoene. No; all I want to do is to say to you that I think the 
subject of the financial effect of this legislation, which is minor in any 
event, is fully dealt with, and very well, and ably dealt with, at page 
10 of the Board’s report—the Railroad Retirement Board report—in 
the minority report of the labor member. 

He sets forth fully there in one paragraph what the cost effect is, 
and the reason for optimism based upon past experience that the 
apparent deficit will diminish as we proceed. That has been our past 
experience and I think we will have it again. 

Mr. Harris Thank you very much. 

Mr. Mack, do you have any questions ? 

Mr. Mack. I have no questions. 

Mr. Harris. Thank you very much, Mr. Schoene. We are very glad 
to have had your presentation here in connection with this legislation. 

Mr. Scnornr. Thank you, Mr. Chairman. 

Mr. Harrts. Mr. Squire, in view of the comments which have been 
made regarding this problem, do you have any further comment which 
you would like to make, particularly with reference to the comments 
on sections 5 and 6? 

Mr. Squire. No; as to sections 5 and 6, my position has been, as I 
think I mentioned earlier, that that involves a question, it seems 
to me, of broad Federal policy to which I have no comment to make. 

Mr. Harris. I see. 

Thank you very much. 

Mr. Harper, do you have any further comment to make on that par- 
ticular part of the bill? 

Mr. Harrer. No, sir. 

Mr. Harris. Very well. 

Mr. Stack, may I inquire as to how much time you will need for 
your statement ? 

Mr. Strack. Only about 5 minutes. 

I have just a small statement. 
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Mr. Harrts. Is Mr. Fain present ? 

Mr. Farn. Yes, sir. 

Mr. Harris. I know, Mr. Fain, you are the representative of the 
National Association of Retired and Veteran ot se Employees. 

How much time would you require ? 

Mr. Farn. Very little, sir. I have only one item, and I can cover 
it quickly. 

Mr. Harris. Well, I regret to have to sit overtime here, but it is a 
question of doing it now, or coming back this afternoon. 

If it is going to be only a matter of a few minutes, I would prefer to 
proceed with those who are here now rather than’ coming back this 
afternoon. 

Mr. Stack, if you will come around, we will be glad to hear from 
you at this time. 

Off the record. 

(Discussion off the record. ) 


STATEMENT OF THOMAS STACK, PRESIDENT, NATIONAL RAILROAD 
PENSION FORUM, INC., CHICAGO, ILL. 


Mr. Harris. You may proceed, Mr. Stack. 

Mr. Strack. Mr. Chairman and gentlemen, my name is Thomas 
Stack, and I reside at 1104 West 104th Place, Chicago, Ill. I am 
yresident of the National Railroad Pension Forum, Inc. We are the 
ieeaeas organization in this field, having membership on 328 railroads 
and affiliated bureaus; about 7 percent “of our membership comprises 
retired rail employees, who have no other representation. Ninety per- 


cent of our members are also members of the various labor crafts. We 
have some 1,400 group leaders in various rail terminals, offices and 
yards, nationwide, that keep us informed of the retirement problems 
that face our people, and what they desire relative to changes in our 
act. 

H. R. 4744 and identical bills under discussion today is lacking many 
features. It does nothing for the taxpaying employee; does not in- 
crease his annuity. Our retirement act was sponsored to be exclusive 
of a retirement system, in which the taxpaying employee should be 
the first consideration. It does nothing for our retired people, whose 
plight is desperate and tragic in this high economy, when their pension 
dollar buys so little. Many beneficiaries of our ‘system are today re- 
ceiving charitable aid, which in most cases is chargeable to any assets 
they may have. They appeal to you to evaluate their problems, and 
make some effort to help them; I am afraid H. R. 4744 is not the 
answer. 

Your distinguished chairman, and several ranking members of your 
committee, were alarmed last January when I brought to their atten- 
tion that under the financial interchange with the social security our 
retirement system was actually receiving more money for the railroad 
spouse benefits than they were giving ‘to the qualified spouse under 

‘ailroad retirement. 

The maximum spouse benefit under social security will shortly be 
increased to $54.30 per month, and while the law permits the Railroad 
Retirement Board to collect those amounts from the social security 
trust fund, it does not permit them to pay in excess of $40 to the rail- 
road sponse, when the spouse benefits were first made a part of our 
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retirement act in 1951, social security at that time paid the maximum 
benefit of $80 per month and the qualified spouse received half. Even 
before that Congress adjourned social security was raised to $85, and 
the spouse receiv ved $42.50. So as social security has been increased, 
the Retirement Board receives greater amounts both for the employees 
who retire and for the spouse, but in the cases of the spouses they put 
the excess money into the huge reserve which today exceeds 514 
billion dollars. 

Our Retirement Act should be so framed, that no railroad spouse 
would receive less than they would under social security. 

H. R. 4744 provides in substance that the widow of a retired rail 
worker, if she had social security in her own right, will receive both 
benefits in full. Again, the bill is silent on the spouse that has social 
security in her own right. She would have the social-security benefits 
deducted from her spouse benefit check. This seems rank discrimina- 
tion that will be hard to justify. If a railroad man after retirement 
works for industry covered by social security, and qualifies for social 
security benefits, his wife would receive half plus the $40 spouse bene- 
fit under railroad retirement, but if the wife instead of the husband 
worked under social security, she would be penalized for her thrift, 
and have social security deducted from her spouse benefit check under 

railroad retirement. 

Hence a remedy for this feature is badly needed in the legislation 
under consideration, 

Hl. R. 4744, page 3, proposes that all positions known as excepted 
positions on ‘the rolls of the Retirement Board—which jobs have 
been appointed in the past—shall be in and under the competitive 
civil service, and shall not be removed or excepted therefrom. Most 
of those appointed jobs were the aftermath of political recommen- 
dations from a former regime, who were interested in political plums, 
and a controlling interest in ‘the operation of the Board. Many of 
those jobs are now so entrenched that they could be considered a 
policy group, which liability under the law rests on the three Board 
members. 

Those members are responsible to the President of the United 
States, Members of Congress, and the rail workers at large. It was 
the recommendation of the investigators of the Appropriations Com- 
mittee of Congress that those jobs should have a special “class” rating, 
so if they failed to discharge their duties in accord with the Board 
policies, their services could be terminated. 

This bill is a bold affront to your intelligence, and if this provision 
were enacted it would technically remove entirely from the juris- 
diction of the Board members those jobs, which would thereafter be 
unremovable. 

All employees of the Railroad Retirement Board are protected 
under civil service, to remove any of those special jobs would require 
the action of at least 2 of the 3 Boa: ‘d members. If this provision 
is allowed to stand, it would prevent the members of the Board from 
bringing in an executive staff to efficiently operate their individual 
offices, in the interest of the common good. 

Every Member of Congress has the prerogative to appoint his own 
staff. Why, then, restrict the Railroad Retirement Board, and why 
disregard the recommendations of a congressional committee that 
made a study of this situation from an unbiased standpoint. 
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H. R. 4744, if enacted in this session of Congress, will be another 
“Yalta” for the railroad employees. H. R. 3087 has been pending 
for some time before your committee. It is universally endorsed 
by the rank and file rail worker, who is not interested in so-called 
fringe benefits. I think the correspondence received by this cgm- 
mittee from the rail workers is indicative of their desires, and I 
would appreciate getting hearings on this and other pending railroad 
retirement bills in this session of the C ongress. 

I thank you for the courtesy extended in expressing our views on 
pending retirement legislation. 

That is all, Mr. Chairman. 

Mr. Harris. Thank you very much, Mr. Stack. As I understand 
it, you are favorable to the provisions of H. R. 4744, with the excep- 
tion of sections 5 and 6, but your objection is that they do not go 
far enough ? 

Mr. S tack. That is right. 

Mr. Harris. Are there any questions? 

(No response) 

Mr. Harris. Thank you very much. We are very glad to have 
had your testimony, and as I have already assured you, when we dis- 
cuss these various bills pending before the committee, at such time 
as the committee takes up and schedules these other proposals for 
hearing, you will be given that opportunity to appear. 

Mr. Stack. Thank you very much, Mr. Chairman. 

Mr. Harris. Mr. Harper, did you care to make a statement ? 

Mr. Harrer. Yes, please. If I understood the witness correctly, 
he stated that a Congressional committee made a study and recom- 
mended that our Retirement Board place certain positions under 
schedule C. That is an untrue statement. No such congressional 
committee has ever made such report. 

Mr. Harris. Of course, the record is very clear on that, and it will 
so be shown. 

Mr. Harrts. We have with us Mr. Guy F. Fain. Mr. Fain is grand 
president of the National Association of Retired and Veteran Rail- 


way Employees, Glendale, Ohio. 


STATEMENT OF GUY F. FAIN, GRAND PRESIDENT, NATIONAL 
ASSOCIATION OF RETIRED AND VETERAN RAILWAY EMPLOYEES, 
GLENDALE, OHIO 


Mr. Farn. Mr. Chairman, I would like to preface my statement by 
saying that I had 48 years on the Baltimore & Ohio Railroad between 

Cincinnati and Toledo in train and yard service, and I also repre- 
sented the trainmen for 36 consecutive years as local chairman of the 
Toledo division before my retirement. 

Mr. Harris. That is a commendable record, and I want to join the 
others in congratulating you, Mr. Fain. 

Mr. Farn. I told C ongressman Priest that I would i e a copy of 
the constitution of our organization for your benefit. We are happy 
to say that we try in every way possible to cooperate with the standard 
organizations. 

Mr. Harris. We will be glad to receive it for the committee file. 

(The matter was filed with the committee. ) 
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Mr. Fain. I am in disagreement with our people which, as Mr. 
Schoene says, is an honest matter of opinion. Iam heartily in favor 
of H. R. 4744. 

Mr. Chairman and members of your committee, my name is Guy F. 

“ain and my home address is Glendale, Ohio. My presence before 
your committee is that of grand president of the National Association 
of Retired and Veteran Railway Employees, an organization national 
in scope with units located throughout the U nited States, and recog- 
nized by the standard organizations with which we cooperate. 

Our organization is regularly constituted and is governed by a con- 
stitution and bylaws. The business of this organization is condue ted 
by legally elec ‘ted officers, chosen by deleg: ites from each local unit in 
regular convention assembled, and it is a nonprofit organization. 

T am appear ing before your committee in support of H. R. 4744 and 
similar bills. 

When H. R. 356 was before your honorable committee and later be- 
came law, we were at that time under the impression that H. R. 356 
would cover the dual benefits of spouses and widows; and, when it was 
learned that it did not, naturally it was a great disappointment to 
thousands of them. 

When S. 2930 was discussed and later became law, again we were 
disappointed to learn that this bill only provided dual benefits to the 
wives and widows who had paid into the railroad retirement fund. 

In reviewing H. R. 4744, we find again that this bill does not provide 
for the spouses who had paid into social security and who are now de- 
prived of the dual benefits. Therefore, we are asking that this bill, 
as well as S. 1589, which is the Senate version of H. R. 4744, be 
amended to include the spouse also. In our opinion, as the bill now 
stands, it would be rank discrimination against the wives to amend 
the law to include only the widows. 

There are several reasons why the proposed changes should be 
made: 

(1) It is plain discrimination to pay an individual the maximum 
allowance who has never qualified under social-security benefits and 
to deny others who, for economic reasons. were compelled to work and 
did earn social-security benefits. 

(2) It has created inequities otherwise, as other Government 
agencies and employees in other industries, no such provisions are 
made—both are paid. 

(3) Defining dual benefits: We have a group of survivors who were 
entitled to survivors benefits (mostly widows) under the Railroad 
Retirement Act. These annuities were very small and it became 
necessary for them to seek employment to augment their annuities. 
In so doing they earned social-security benefits in their own name. 
When they “became eligible for their benefits, Railroad Retirement an- 
nuities were deducted from the social-security benefits. In some cases 
the Railroad Retirement benefits were absorbed entirely. The same 

condition exists with respect to spouses benefits. The annuity, or pen- 
sion, being inadequate, the spouse was forced to obtain work and 
qualified for social security; and, when she became eligible, old and 
unable to work, found herself denied the benefits paid for and deducted 
from her spouse’s annuity. 

Again I wish to call your attention to the fact that the spouses are 
not included for any benefits in H. R. 4744. 
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I am going to have to correct that because in the testimony here, Mr. 
Chairman, I find that there will be benefits in this bill increasing the 
maximum benefits which will apply to the wives, so 1 want to make 
that correction. I am wrong. 

I would like to draw your attention to the fact that at the present 
time about 6,000 survivors, or 95 percent of these are aged widows and 
3,500 wives, are receiving annuities which are reduced because they 
are also entitled to old age social-security benefits. In addition, 2,000 
survivors’ and 1.000 wives’ annuities have been terminated, computed 
to lump-sum payments, for the same reason. (This information was 
received from the Railroad Retirement Board.) 

In view of the fact that H. R. 356 gave to our male pensioners 
retroactive pay, I feel it would be only fair that our spouses and 
widows should be given the same c onsideration. 

While H. R. 4744 does not carr any increase for our pensioners and 
may not be discussed at this time, nevertheless, we feel that some con- 
sideration should be given in the near future to an increase in the 
annuities of our old pensioners, if and when it does not affect the 
solvency of our reserve fund. 

Thanking you for the privilege of appearing before your committee 
and giving you the sentiments and wishes of our members. It is our 

wrayer. that your committee will see the justice of amending H. 
4744 to include the spouses as well as the widows. 

Thank you, sir. 

Mr. Harris. Thank you very much, Mr. Fain. 

Mr. Mack, are there any questions ? 

Mr. Mack. I would like to ask you in the event that H. R. 4744 is 
not amended, would you be in favor of the bill ? 

Mr. Farn. Oh, yes, absolutely... I want to get all I cen. but I think 
that there is an injustice there if we do not include «i.e widows. I 
have got some widows, the poor things are in bad straits, and their 
annuity is reduced. I have one, especially, where the combined an- 
nuity is only $87 for both of them, and the man has been sick in bed 
8 years, and she is now crippled and has to go to the infirmary. That 
is one case, and I have several cases of that kind. If these wives went 
out and paid and worked which they had to do, we think that they 
should be given the same consideration as the men. The men went out 
and we gave them the dual benefits in H. R. 356. Of course, if you do 
not see fit to give it, naturally I am still for H. R. 4744. 

Mr. Harris. Thank you very much, Mr. Fain. 

Mr. Fatn. Yes, sir. 

Mr. Harris. Is there anyone else present who has a statement they 
want to make? As far as I know, there are no further requests to be 
heard, and that being true the hearings on this proposal will be closed. 
The committee is adjourned. 

(The following material was submitted for the record by the Rail!- 
road Retirement Board :) 

RAILROAD RETIREMENT BOARD, 
Chicago 11, Ill., June 24, 1955 


Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR MR. Harris: In response to the request of the staff of the subcommittee, 
there are enclosed (in connection with H. R. 4744) copies of the following data 
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bearing upon the recommendation of the Railroad Retirement Board that 10 
soard positions be removed from the competitive service and included in 
schedule C: 

1. Excerpt from minutes of the Board’s meeting of September 9, 1954, coy- 
ering— 

(a) Majority action of the Board in designating 10 positions for inclusion 
in schedule C; 

(b) Board Member Harper’s dissent from the majority action, including 
the Railway Labor Executives’ memorandum entitled “Application of Execu- 
tive Order 10440 to Personnel of the Railroad Retirement Board”; and 

(c) Chairman Kelly’s analysis of memorandum of Railway Labor Execu- 
tives’ Associations. 

2. Letter dated September 17, 1954, from the Chairman of the Board to the 
Chairman of the United States Civil Service Commission recommending that 10 
described positions be excepted from the competitive service and included in 
schedule C. 

3. Letter dated October 5, 1954, from the Chairman of the Commission to the 
Chairman of the Board acknowledging the recommendation and suggesting a 
conference thereon. 

4. (a) Letter dated October 13, 1954, from the Chairman of the Board to the 
Chairman of the Commission attempting to set a date for the conference; and 

(b) telegram dated October 19, 1954, from the Chairman of the Commission to 
the Chairman of the Board bearing further upon a date for the conference; and 

5. Letter dated October 27, 1954, from the Chairman of the Board to the Chair- 
man of the Commission withdrawing the recommendation of September 17, 1954. 

Sincerely yours, 

Mary B. LINKINS, 
Secretary of the Board. 
Enclosures : 


ExcerRPT FROM MINUTES OF BOARD'S MEETING OF SEPTEMBER 9, 1954 
The Board instructed the secretary to have prepared a letter to the Chairman 


of the Civil Service Commission recommending that the following positions in 
the Board be removed from the competitive service and placed in schedule C : 


Position No. Grade Title 
ne ; 

1100-26. _. GS-16 | Chief Executor Officer. 
1100-32 GS-15 | Chief Executive Assistant 
4100-01 GS-15 | General Counsel. 
4100-02 GS-15 | Associate General Counsel. 
5000-01 GS-13 General Auditor. 
0200-15 GS-13 Administrative officer to Board member 
0300-21 GS-13 Do. 
0300-18 GS-12 Labor relations officer to Board member 
0400-30 GS-13 Secretary of the Board. 
1100-29 ‘a GS-11 Liaison representative (Washington). 


s3oard Member Harper’s dissent from the Board’s action above follows: 

“I, Horace W. Harper, labor member of the Board dissent from the Board’s 
action above and in support of my dissent I hereby adopt as my own and incorpo- 
rate herein as my own all the arguments in the attached 21-page memorandum 
of the Railway Labor Executives’ Association, entitled ‘Application of Executive 
Order 10440 to Personnel of the Railroad Retirement Board’.” 

At the request of the Chairman, in view of Board Member Harper's dissent, 
there was also incorporated in the minutes the attached 4-page document entitled 
“Analysis of Memorandum of Railway Labor Executives’ Association on Appli- 
eation of Executive Order 10440 to Personnel of Railroad Retirement Board.” 


APPLICATION OF EXECUTIVE OrDER 10440 To PERSONNEL OF THE RAILROAD RETIRE- 
MENT BOARD 
Memorandum of Railway Labor Executives’ Association 
INTRODUCTION 


On April 1, 1953, the Chairman of the Civil Service Commission (hereafter 
designated as the Commission), acting in accordance with President Hisen- 
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hower’s Executive Order No. 10440*, requested that all Government agencies 
review positions of a “confidential or policy-determining” nature and submit a 
report to the Commission with a recommendation for transferring such posi- 
tions into the new schedule C classification created by the Executive order. 
Basically, the purposes of the Executive order was to permit the heads of the 
executive departments and agencies to make appointments directly to positions 
without regard to civil service rules and regulations. In short, it permits appoint- 
ments to such positions to be made through channels of political patronage, 
removes them from the protection of all civil-service rules and regulations * 

except for the Veterans Preference Act.’ No department or agency was required 
to submit such report to the Commission unless it desired to recommend changes 
from present civil-service classifications over to schedule C. The Railroad 
Retirement Board (hereafter designated as the Board), on April 8, 195 8, decided 
that no action should be taken. All positions at the Board except one* are now 
under civil-service rules and regulations and have been for many years. 

On January 5, 1954, however, Chairman Raymond Kelly proposed that Board 
members submit a recommendation to the Commission that 25 top administra- 
tive positions’ be reclassified and transferred to schedule C. Mr. Kelly was 
appointed to his present post by President Eisenhower in the summer of 1953. 


ORIGIN AND PURPOSES OF THE BOARD 


The Board is a creature of Congress established under the provisions of the 
Railroad Retirement Act" (hereafter designated as the Act) and derives its 
authority from that Act and also from the Railroad Unemployment Insurance 
Act of 1938 as amended.’ It is important to observe that the Act resulted from 
a voluntary agreement made by representatives of railroad management and 
railroad labor in the early part of 1937 after conferences and discussions carried 
on in accordance with the specific request of the President of the United States 
in order to overcome the confused situation which arose from the declaration 
of unconstitutionality of the two previous Railroad Retirement Acts of 1934 
and 1935." By voluntary agreement these representatives devised a retirement 
and benefit system which was mutually satisfactory and which was hailed as 
the most unique achievement of joint cooperation between labor and manage- 
ment in American history. Significantly, the Act was drafted by attorneys for 
both labor and management and submitted for introduction in the Congress in 
the spring of 1937. It was introduced in the House by Representative Crosser ° 
and in the Senate by Senator Wagner” and resulted in extensive hearings in 
the Senate Committee on Interstate Commerce ™ and the House Committee on 
Interstate and Foreign Commerce™ during which time various amendments 
were suggested by Members of Congress and amendments were voluntarily 
submitted by representatives of both labor and management after they had 
agreed to them. 

The act, among other things, provided that the Board was to be composed of 
38 members appointed by the President by and with the advice and consent 
of the Senate—1 upon the recommendation of representatives of the employees, 
1 upon the recommendation of representatives of the carriers and 1, the Chairman, 
without designated recommendation. 

The funds which the Board were to administer were to be derived from equal 
taxation of both labor and management collected by the Internal Revenue Service 
iliac 

'U.S. Code, Congressional aa 1953, pp. 1000-1001 : 18 F. R. 182 


2E ie utive Order 10463, U. S. Code, Congressional Service, 1953, p. 1026: 18 F. R. 3655. 

35 S. C. 861 et seq 

*In the fall of 1953, Chairman Kelly was authorized to appoint a confidential assistant 
to himself under provisions of schedule ¢ 

5 The only positions among those listed as the highest ranking administrative personnel 
on p. 494 of the 1954 ¢ ‘ongressional Directory exempted from the Chairman’s proposal are 
the Board librarian, the Chairman, Appeals Council, the Chief Administrative Analyst, 


and the Board members, the latter, of course, being appointed by the President with the 
consent of the Senate. 


645 U.S. C. A. 228 (a) et seq. 
745 U.S. C. A. 351 et seq. : 52 Stat. 1113. 
8 Railroad Retirement Board vy. Alton Railroad Co. (295 U. S. 330 (1935), 55 Sup. Ct. 


758, 79 L. Ed. 1468); Alton Railroad Co. vy. Railroad Retirement Board (16 Fed. Supp. 
955 (D.C. 1936) ). 


®° H. R. 6956, 75th Cong., 1st sess. 

0S. 2395, Thth Cong., 1st sess. 

n Hearings before Senate Committee on Interstate Commerce, 75th Cong., 
on 8. 2395, May 21, June 1 and 2, 1937 

2 Hearings before House Committee on de — : Commerce, 
Ist sess.. on H. R. 6956, May 13, 14, 18, 19, 20, and 21, 19 


Ist sess., 


7’th Cong.. 
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and paid into the Treasury of the United States where they were to be earmarked 
and paid out under the provisions of the act to beneficiaries in the railroad 
employment. Hence, the act applies only to this one very important industiy 
in our Nation and its administration has been and is a matter of grave concern 
principally to railroad people only, both labor and management. 

The purpose of the Board is to administer a retirement system and unemploy- 
ment system for the benefit of railroad employees and their dependents. Its 
activities are concerned solely with administering the Railroad Retirement and 
the Railroad Unemployment Insurance Acts. 










THE ISSUE 






Should the Railroad Retirement Board recommend to the Civil Service Com- 
mission that positions at the Board be transferred to schedule C, pursuant to 
Executive Order 104407 







RECOM MENDATION 





The Board should not request or recommend that positions be so transferred 
to schedule C for the rensons immediately hereinafter summarized. 






SUMMARY OF ARGUMENT 






1. The plain language of the act provides for the employment of all Board 
personnel “under the civil-service laws and rules.” 

2. The legislative history of the act reflects that it was the intent of Congress 
to place and maintain all Board personnel under the protection of the merit 
system of civil service. 

3. Congress, in enacting and amending the Railroad Unemployment Insurance 
Act reasserted its plain intent that all Board personnel be employed pursuant to 
civil-service rules and regulations. 

4. There is a serious doubt as to the power of the Executive to circumvent the 
intent of Congress by Mxect tive ovcer were, as here, the orranie act creating 
the agency specifically provides for the application of civil-service rules and regu- 
lations to all employees. 

5. The Board functions purely as an administrative “trustee” of funds derived 
from railroad industry and labor for the benefit of employees only and policy, as 
such, is made by the Congress. 

6. The impact of any such transfers to schedule C upon the administrative 
duties of the Board would: weaken the present confidence of railroad employees 
in its functioning and would defeat the purposes for which,the Board was 
created. 





















ARGUMENT 





1. The plain language of the act provides for the employment of all Board per- 
sonnel under the civil-service laws and rules 





Summary: The language of the act relating to the employment of Board per- 
sonnel * is plain and unambiguous; it evidences the intent of Congress to 
require that civil-service rules and regulations be mandatory in the employ- 
ment of such personnel. The plain letter of the law itself would be violated 
if positions at the Board were withdrawn from the protection of the civil- 
service system. 

The pertinent provision of the act as it relates to Board personnel provides as 
tollows: “The Board shall * * * employ such individuals and provide for their 
compensation and expenses as may be necessary for the proper discharge of its 
functions. In the employment of such individuals under the civil-service laws 
and rules the Board shall give preference over all others to individuals who have 
had experience in railroad service if, in the judgment of the Board, they possess 
the qualifications necessary for the proper discharge of the duties and positions 
to which they are to be appointed.” 

This provision is plain and unambiguous and is not susceptible to qualification. 
Manifestly, it requires that the Board, in the employment of its personnel must 
de so within the merit system of civil-service laws and rules. In practical effect, 
it is a statutory directive. In subsequent amendments accomplished by the Rail- 
rvad Unemployment Insurance Act of 1988 and amendments thereafter the statu- 





















1345 U.S. C. A. see. 228 (J) (4). 
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tury language has become more specific in evidencing the intent of Congress on 
this subject. This will be discussed under point 3 more at length. 

The present proposal to transfer positions to schedule C would involve a direct 
trespass upon the self-evident terms of the statute and would be violative of the 
letter of the law. As pointed out in point 2 it would likewise violate the obvious 
spirit and intent of the law. 


to place and maintain all Board personnel under the protection of the merit 
system of civil service. 


2. The legislative history of the act reflects that it was the intent vf Congress 


Suumary: A review of the hearings conducted before both Senate and House 
committees prior to the passage of the act makes it plainly apparent that 
Congress intended that all Board personnel should be wholly and completely 
within the protection of the merit system of civil service. There can be no 
doubt that the purpose of such congressional insistence was to prevent the 
Board from being affected in its important administrative functions by the 
ebb and fluw of political fortune. 

Behind the plain and controlling language of the act relating to employment 
of Buvard personnel lies an impressive legislative history which leads inevitably 
to the conclusion that Congress intended that the Board be wholly and completely 
within the jurisdiction of the merit system of civil service. Indeed, it can be 
said that Congress directed that this be done. In a sense, it would appear that 
Congress exacted such requirement as a condition of its favorable consideration 
of the legislation submitted to it by representatives of railroad labor and man- 
agement. 

As we have noted above, the legislation was the subject matter of exensive 
hearings in both the House and Senate. The House was first to initiate hearings 
in May 1937 and the Senate hearings followed within a matter of a few days. 

The legislation as drafted by attorneys for railroad management and labor and 
as introduced in the Congress provided in section 10 (b) (c) thereof that: ™ 

“The Board shall have power to employ, without regard to the provisions of 
the civil-service laws, such employees, attorneys, and special experts as may be 
necessary for the proper discharge of its duties and without regard to the provi- 
sions of the Classification Act of 1923, as amended, to provide for their compen- 
sation and expenses. Employees of the Board who shall not have been appointed 
in accordance with the provisions of the civil-service laws and Classification Act, 
of 1923, as amended, may acquire a competitive civil-service status if they shall 
have been in the employ of the Board for at least 1 year and shall have passed a 
noncompetitive examination given by the Board, the nature of which shall be 
determined by the Board subject to the approval of the Civil Service Commission.” 

The provision in the proffered legislation which would permit the Board to 
employ personnel without regard to the provision of civil-service laws immedi- 
ately raised a storm in both House and Senate hearings. Spokesmen for both 
railroad labor and railroad management were hard put to justify it. Accord- 
ingly, as a direct expression of congressional will and intent, the Congress re- 
fused to enact it and wrote into the act the provision-which we have diseussed 
in point 1 above. 

On May 18, 1937, Mr. George Harrison, president of the Brotherhood of Rail- 
way Clerks, appearing as a witness before the House committee, took up the 
provisions of the proposed bill section by section. He was suddenly set upon by 
the ranking Republican member of the committee, Congressman Carl Mapes of 
Michigan, who stated that he was “amazed” at the provisions exempting the 
Board personnel from the jurisdiction of civil service and indicated his direct 
disapproval of such a proposal. Congressman Mapes was joined in an expres- 
sion of similar views by other members of the committee.” Mr. Mapes referred 
to it as an “endorsement of the spoils system in toto” and characterized it as 
a “violent provision.” * Mr. Mapes emphatically stated: “I hate to see the rail- 
road brotherhoods and the Association of Railroad Executives as the proponents 
of this legislation set the example which they do by this provision and I hope 
they will get together and agree to eliminate it before asking us to report the 
bill of the House. As I said before, I do not have any hope that any amendment 
that I can suggest will be adopted unless it is agreed to by the brotherhoods 


144 Hearings on H. R. 6956, 75th Cong., 1st sess., p. 7. 
4% House hearings at pp. 53-59. 
%Id., p. 54 








56 RAILROAD RETIREMENT AND UNEMPLOYMENT INSURANCE ACTS 


and the railroads.’ Later Mr. Mapes stated with respect to this particular 
proposal: “I think your provision in here is the most violent one in this respect 
that I have ever seen written into a statute.” 

The gist of the explanation of Mr. Harrison as to the intent of labor and man- 
agement with respect to the proposal was their joint desire to provide that em- 
ployees of the Board were ones with sufficient experience in railroad affairs as 
to competently qualify them to deal with the specialized subject matter which 
the Board was to administer. His testimony must be read in the light of the 
fact that in those days there existed a large reservoir of unemployed, experienced 
railroadmen from the ranks of both laber and management—a unique situation 
existing only because of the depressed condition of the times. Mr. Harrison 
summed this point up thusly: “I know they (labor and management) felt very 
bitterly about the Retirement Board being compelled to take on Government em- 
ployees and put them to work when we had an army of unemployed railroad- 
men that could do the job just as efficiently and would know what they were 
doing.” * 

Mr. R. V. Fletcher, general counsel for the Association of American Railreads, 
appeared before the committee on behalf of railroad management to urge the 
enactment of the legislation and was accorded the same treatment by Congress- 
man Mapes and colleagues when he sought to justify the provision for employment 
of Board personnel without regard to civil-service rules and regulations.” Con- 
gressman Mapes told him: “Take this civil-service provision. That is a pretty 
important provision, and those of us who have advocated civil service in the 
Government for years will find it difficult to vote for it and students of eivil 
service generally are going to be a little shocked at that provision.” ” 

Mr. Latimer, who was then Chairman of the Railroad Retirement Board, was 
quizzed at length by members of the House committee regarding this provision 
of the bill.“ Immediately Latimer pointed out to the committee that the Board 
as then constituted and operating was complying with civil-Service rules and regu- 
lations generally and was taking all of its personnel from civil-service registers ; 
that out of 800 employees all but 112 were then in the classified civil-service sys- 
tem. In response to direct questioning on the subject Latimer testified that in 
his view the Board should be under civil service although some latitude might 
be permitted because of the necessity of finding skilled persons with the qualifi- 
cations to carry on the specialized work of the Board. 

A few days following hearings in the House committee, similar hearings were 
conducted in the Senate Committee on Interstate Commerce. A review of these 
hearings indicate that it is readily apparent that members of the Senate, like 
those of the House, were gravely concerned with the dangers that would in- 
evitably result from permitting the Board to operate outside of the civil-service 
system. Senator Wheeler, chairman of the committee, observed with respect to 
the proposed provision that: “The Board will be loaded up with a lot of politi- 
cians” and predicted that unless the provision were changed to bring Board 
personnel within civil-service regulations “you will have a political machine that 
will be built up there.” Senator Harry S. Truman flatly stated that he thought 
the provision should be eliminated from the bill. The colloquy is important 
enough to be set forth in full here: 

“Mr. Harrison. * * * There is one provision there that I might as well lay 
right out here and look at, and that is that we changed the law as it is today 
by giving the Board authority to recruit its staff without regard to civil-service 
regulations, 

“Senator Davis. How much of the staff? 

Mr. Harrison. Clerks, experts, attorneys—in other words, that means that all 
of the staff, if the Board is so disposed, may be recruited without regard to civil 
service regulations. 

“Senator Davis. What number of employees will be required ? 

“Mr. Harrison. I doubt whether I would be competent to give you an opinion 
on that. 

“The CHAIRMAN. Why should you put in that clause? 

“Mr. Harrison. Just simply this, Senator—— 


17 1d., p. 55. 
8 1d., p. 56. 

19 Td., pp. 82 86. 

2 1d., p. 84. 

2 ITd., pp. 141-149. 

: arings before Committee on Interstate Commerce, U. S. Senate, T5th Cong., 1st sess., 
on S. 2395, May 21, June 1 and 2, 1937, p. 29. 
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“Senator Davis. Will you wait until he finishes his answer to my question? 

“The CHAIRMAN. Yes. 

“Mr. Harrison. I think it will take somewhere between 1,700 and 2,000 to 
administer this act. 

“Senator Davis. And you want to give the power to the Board to select those 
1,700 to 2,000 people without regard to the Classification Act or the civil-service 
regulations? 

“Mr. Harrison. Yes. Let them fix the salary. 

“Senator Davis. They will fix the salary? 

“The CHAIRMAN. Yes; but the trouble is that you probably will not have much 
to say about it. The Board will be loaded up with a lot of politicians. 

“Mr. Harrison. I have #£n amendment that I want to offer as soon as I can 
take it up with the railways. We want a provision that the Board shall be 
required to give preference to railway employees in selecting the personnel, and 
that no employee shall be eligible for appointment on political endorsement. 

“The CHAIRMAN. Yes; but that will not mean anything. 

“Senator TRuMAN. I think that ought to be eliminated. There are so many 
of these bills with special provisions in them for hiring employees outside the 
civil-service regulations. 

“The CHAIRMAN. I think you will find that those 2,000 employees will be 
largely picked out by politicians, whether they are competent or whether they 
are not, and I think it is a very dangerous provision for the welfare of your act 

“Mr. Harrison. If we put in something to the effect that railroad employees 
should be given the preference? 

“The CHAIRMAN. Why don’t you put it under the civil service, and give the 
railway employees the same sort of preference as veterans have? 

“Senator Davis. In other words, the railroad men would be able to pass the 
test, and you would be able to get all railroad men on the Board. 

“The CHAIRMAN. If you do not, you will have a row about it. Those of us 
who have seen this thing operate know what you will have, regardless of what 
you may think about it. We know what you will get. You will get a lot of 
politicians around there and you will be loaded down with an overhead and you 
will just get into a mess, in my judgment. 

“Mr. Harrison. We did not think it would work that way; but of course your 
judgment is much better than mine. I do not know. You see we have a board 
there that gives direct representation to railroad labor and direct representation 
to railroad management, and we did not think they would feel very much about 
making political appointments. 

“The CHAIRMAN. The trouble about that is this, that while they will be recom- 
mended by the railroad managements and by the railroad men, those men on 
the Board will be subject to political influences and pressure will be brought to 
bear upon them by Senators and Representatives and everybody else—not so 
much by Senators and Representatives: they will not get so far as some of these 
other people will; but you will have a political machine that will be built up 
there.” 

As a consequence of these committee discussions and debates various amend 
ments and changes in the proposed legislation were indicated. Accordingly on 
June 14, 1937, Representative Crosser introduced a final draft of the legislation 
as approved by representatives of both labor and management “ which met with 
the rapid approval of the House Committee on Interstate and Foreign Com- 
merce,’ was quickly passed in the House and unanimously passed in the Senate 
within a matter of a few days. The act, therefore, as finally adopted by the 
Congress specifically provided for the employment of all Board personnel “under 
the civil-service laws and rules.” 

The present language of the act, therefore, is derived from definite congres- 
sional direction and intent that under no circumstances should the Board cir- 
cumvent the merit system. Moreover, it is plainly apparent that Congress in- 
tended that all Board personnel should come within the protective control of the 
civil-service system. There can be no serious doubt that the purpose of such 
congressional insistence was to prevent the Board from becoming a political foot- 
ball subject to the moods and whims of political parties and the ebb and flow of 
political fortunes. Any proposal which would exempt Board personnel from 
the protection of the civil-service system would do exactly that which Congress 
intended to avoid and against which it had erected safeguards in the form of 

3H. R. 7519, 75th Cong., 1st sess. 

*% HE. R. Rept. 1069, June 18, 1937. 
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legislation. To adopt such a proposal would flaunt not only the plain language 
of the act but also the clear and definite legislative history behind it. 


3. Congress, in enacting and amending the Railroad Unemployment Insurance 
tet reassured its plain intent that all Board personnel be employed pursuant 
to civil-service rules and regulations. 


Summary: In the Railroad Unemployment Insurance Act of 1938 and amend- 
ments thereto Congress again legislated on the subject matter of civil-service 
rules and regulations applying to all Board personnel. It provided for cer- 
tain exceptions and in so doing evidenced its further intent that any and all 
exceptions from the civil-service System can be accomplished only through 
legislation, not Executive order 

In enacting the Railroad Unemployment Insurance Act ~ Congress again 
reasserted the requirement that all Board personnel be employed pursuant to 
civil-service rules and regulations. It required that all persons should be em- 
ployed by the Board and their remuneration fixed in accordance with civil- 
service laws and the Classification Act of 1928. Exceptions to this require- 
ment were specifically spelled out by the Congress in the legislation and amend- 
ments thereto. For example, Congress has seen fit to provide that the Board 
might engage personnel without regard to civil-service laws for the specific and 
sole purpose of “registering unemployed employees who reside in areas in which 
no employer facilities are located or in which no employer will make facilities 
available for the registration of such employees.” The compensation of such 
excepted personnel was permitted to be mide ‘on a piece-rate basis to be deter- 
mined by the Board.” 

Again Congress by specific proviso permitted preference to be given to appli- 
canis having experience in railroad service but specifically stated “no other 
preference shall he given or recognized.” Such preference, of course, was to bh» 
given only to those who had successfully passed civil-service examinations. 

It is true that Congress permitted noncompetitive examinations to be given 
to persons in the employ of the Board on certain dates who had not at that time 
acyuired classified civil-service status but provided further that such persons 
had to pass such noncompetitive tests of fitness as the Civil Service Commission 
might prescribe. It is significant that this special proviso referred only to 
persons employed at the Board on dates prior to the passage of the act and its 
amendments. 

It is self-evident, therefore, that Congress has specifically legislated on the 
subject-matter of Board personnel and civil-service laws and regulations and 
has conferred exceptions thereto only in limited cases. The exceptions prove 
the rule, namely, that if further exceptions are required only Congress may grant 
them. This subject is more fully discussed under point 4 herein. 


}. There is a serious doubt as to the power of the Executive to circumvent the 
intent of Congress by Executive order where, as here, the organic act creat- 
ing the agency specifically provides for the application of civil-service rules 
and regulations to all employces. 


Summary: The act, as amended, plainly requires that civil-service rules and 
regulations be applicable to all persons employed at the Board; the plain 
language of the statute and its legislative history demonstrates the Con- 
gress intended that Board personnel be completely within the merit system 
of civil service. Where Congress has specifically legislated on the subject- 
matter such as this it is extremely doubtful that the Executive can change or 
modify such legislation. Such would constitute an unconstitutional substitu- 
tion of Executive policy for congressional policy. 

The act, as amended, which creates the Board and provides for the employment 
of its personnel plainly requires that all such personnel shall be subject to civil- 
service rules and regulations. In addition to the plan language of the statute 
itself. we have pointed out above that there is convincing evidence in the legisla- 
tive history of the statute that Congress intended and demanded that the Board 
operate completely within the merit system. Where, as here, the organic law 
places all positions in such an administrative Board under the classified civil 
service, it is doubtful that the Executive has the power by Executive order or 
otherwise to contravene the specific requirement of the legislature. 





345 USCA 351 et seq. ; 52 Stat. 1113. 
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‘The Attorney General has ruled that the provisions of the civil-service laws 
«aunnhot be extended to a position expressly excepted from the classified service by 
Statute. (39 Op. Atty. Gen. 384, 1939.) Conversely, it seemingly follows that 
Where, by statute, Congress provides that positions be filled pursuant to civil- 
service laws and rules those positions cannot be excepted from the classified civil 
service by Executive order. It would appear that Congress alone has the power 
and the right to permit the removal of any position in the Board which is now 
under the protective provision of the civil-service system. This reasoning is 
reinforced by the fact that in enacting the Railroad Unemployment Insurance 
Act and in its amendments thereto Congress has required the Board to employ 
personnel in accordance with the civil-service laws and the Classification Act 
of 1923 and exceptions thereto are provided for in the statute itself. If Con- 
gress intended that the Board were to have the inherent power to vary from the 
statutory requirements of civil service there would be no necessity for writing 
the exceptions into the basic law itself. 

It is important to observe, also, that the Attorney General has further ruled 
that where Congress intends civil-service rules to apply to particular positions 
then the intent of Congress must be followed and exceptions therefrom cannot 
be permitted in the absence of special legislation. (41 Op. Atty. Gen. 18 (1952).) 
In this regard, it is important to note that the New York Supreme Court in 
Vetropolitan Life Insurance Co. v. Boland (281 N. Y. 357, 23 N. BE. 532 (1939) ) 
held that where the legislature had required by statute that trial examiners of 
the State labor relations board be employed pursuant to civil-service laws and 
rules, the State civil service commission could not reclassify these positions into 
an exempt category. 

There are a number of New York decisions holding that where the legislature 
by special legislation has taken certain positions out of the classified civil service 
the Executive has no authority to transfer them into the classified civil service. 
(People ex rel. Sweet v. Lyman, 157 N. Y. 368, 52 N. E. 132 (1898): In re Ham- 
mond 140 App. Div. 19, 124 N. Y. 8S. 406 (1910) ; Kileoyne v. Lohr, 226 App. Div. 
218, 235 N. Y. S. 207 (1929) ; Craig v. Board of Education, 173 Mise. 969, 19 
N. Y. S. 2d 293 (1940). 

The Board is a creature of Congress and only Congress can provide for excep- 
tions from civil-service rules and regulations for any position at the Board. 
Otherwise there would be a substitution of Executive policy for congressional 
policy which was specifically condemned by the Supreme Court in the landmark 
case of Youngstown Co. y. Sawyer (343 U.S. 579). 

There is no doubt that Congress by legislation can remove any and all positions 
from civil-service rules and regulations. Such has been done in United States vy. 
Lapp (244 F. 377 (C. G. A. 6, 1917)). The court held that where Congress by 
specific legislation excepted United States marshals from the classified civil 
service its action could not be challenged on the ground that prior general legis- 
lation on the subject granted and conferred special rights which could not be 
removed by legislative action. But to permit such to be done by Executive action 
would constitute a direct violation of the fundamental doctrine of separation of 
executive and legislative powers as the Supreme Court cogently observed in the 
Youngstown case, supra. 

“In the framework of our Constitution, the President’s power to see that the 
laws are faithfully executed refutes the idea that he is to be the lawmaker * * *: 
The Constitution does not subject the lawmaking power of Congress to presiden- 
tial supervision or control.” “ 

As we have observed, Congress made a conscious choice of policy in placing 
the employees of the 30oard under civil-service rules and regulations. To remove 
them by transfer to schedule C would require specific legislation—the obtaining 
of necessary authority from the Congress itself. 

No one who reads the Statute and the legislative history thereof can deny that 
Congress specifically addressed itself to the problem of political patronage in 
the administration of the Board. It had its choice of either permitting the Board 
to operate outside the Civil Service or requiring it to be incorporated within it. 
It chose the latter deliberately. The purpose? To avoid exactly what is now 
being proposed. It is to disregard the whole legislative process in the consti- 
tutional division of legislative and executive authority to now propose to except 
from the competitive service any or all positions at the Board. The proposal, 
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therefore, is incompatible with both the expressed and implied will of Congress 
and would constitute an unlawful exercise of executive authority.” 


5. The Board functions purely as an administrative trustee of funds derived 
from railroad industry and labor for the benefit of employees only and policy, 
as such, is made by the Congress 


Summary: The Board is concerned solely with administering the Railroad Re- 
tirement and Railroad Unemployment Insurance Acts. It has no power to 
initiate policy in this limited field. The Congress of the United States makes 
the policy and the Board merely effectuates such policy. Its functions are 
purely administrative. 

As we have observed above, the purpose for which the Board was created was 
to 2dminister first a retirement system and later an additional unemployment 
insurance system for the benefit of railroad employees and their dependents. The 
activities of the Board are concerned solely with administrative functions, 

The railroad retirement account in the United States Treasury now totals ap- 
proximately 3.25 billion. This fund is regarded as a trust fund and has been 
compared by officials of the Treasury Department with the civil service retire- 
ment fund.” Ina practical and realistic sense the Board acts as a trustee in the 
administration of this fund. The duty imposed upon a trustee to administer 
with absolute impartiality the funds entrusted to it for the benefit of third 
parties is traditionally sacred and universally well known. Hence, all the more 
renson for insistence upon the merit system of civil service in the operation of 
Board affairs. 

Unlike any other Federal department or agency the Board is concerned solely 
with one segment of American industry and labor, and derives its funds from one 
joint tax assessed upon them and is not concerned with the general welfare of 
any of our citizenry save this one important but limited group. Consequently, 
arguments and reasons advanced for the application of schedule C transfers while 
persuasive in regard to other departments or agencies in the executive branch 
of Government are not at all relevant to the Board. 

The policy governing the administration of the Board is made, not by the Board 
itself, but rather by the Congress of the United States either upon its own 
initiative or through recommendations of railroad labor and management. The 
functions of the Board are purely administrative. One can scarcely conceive 
of a more classic example of a purely administrative agency than the Board to 
which there is contributed no funds from the Public Treasury and which is 
maintained on the basis of contributions exacted from railroad employees and 
employers. 

The Railway Labor Executives’ Association has never regarded the railroad 
retirement and unemployment system as either a Democratic or Republican ” 
accomplishment. Rather, the association considers it as a joint accomplishment 
of both political parties in association with railroad labor and management. The 
Republican Party, for example, has no policy on matters of railroad retirement 
or unemployment insurance as contrasted with the Democratic Party and vice 
versa. In view of the association, Congress has been the policymaker in the 
administration of the system and there is no reason to believe that Congress will 
not continue to fix all policy affecting the administration of the system in the 
future. Unlike the State Department or Commerce Department, the policy of 
the Board is not expected to change with each shift in the control of the Federal 
Government from one major party to another. Nor would such a change be 
desirable. The industry and its employees look to the Congress for policy and 
to the Board for the effective discharge and administration of that policy. In 
sum, the policy of the Board is definitively fixed by the Congress and is exem- 
plified in the statutes under which the Board operates as is evidenced by the fact 


—]——$S——— 


2 Roth v. Brownell (82 W. L. Rept. 63 (D. C. 1953),) is clearly distinguishable from the 
issue here involved. In that case the plaintiff relied on the general provisions of the 
. Lloyd-La Follette Act of 1912 which, in effect, is general legislation. There was no special 
legislation at issue such as the statutes under which the Board operates. Consequently 
the court was inclined to hold that in the absence of an express limitation in the general 
legislation the President had the general power to reclassify positions in the civil-service 
system and to make such exceptions therefrom as he deemed necessary. In addition it is 
highly important to observe that this case is now pending on appeal in the U. 8S. Court of 
Appeals for the District of Columbia Circuit and the issue is not finally determined. 

23S. Rept. 6, pt. 1, 83d Cong., Ist sess., pp. 447-448. 

2 The Railroad Retirement Act was enacted in June 1937 by unanimous vote of the 
Senate; in the House there was 1 lone negative vote—Democrat O'Connell, of Montana. 








RAILROAD RETIREMENT AND UNEMPLOYMENT INSURANCE ACTS 6] 


that since the enactment of the railroad retirement system Congress has amended 
it some 10 times. 


6. The impact of any such transfers to schedule C upon the administrative duties 
of the Board would weaken the present confidence of railroad employees in 
its functioning and would defeat the purposes for which the Board was 
created 


Summary: All incumbents in the positions subject to the proposed transfer have 
lengthy and creditable Government service. Most, if not all, have risen 
through the ranks in the Board itself to their present positions. The confi- 
dence of railroad employees in the effective administration of the trust fund 
and the assurance that experienced and competent administrators are dis- 
charging duties without regard to political fortunes will be shattered by the 
circumvention of the civil-service system. Continuity of administration and 
political noninterference is the minimum guaranty which railroad employees 
expect from the Board. 


The Board, from its inception, has followed civil-service requirements in the 
hiring and promotion of its personnel. Exceptions thereto have been permitted 
only by congressional sanction. Individuals now occupying those top adminis- 
trative positions embraced in the present proposal of the Chairman are princi- 
pally employees who have risen through the ranks to the positions which they 
now occupy. In most instances there is a record of promotion from within the 
ranks. Again, most of them have had a lengthy record of Government service— 
in one instance 380 years—indicating that they are in truth and in fact Career 
employees. Others first came to the Board as messengers or clerks. This alone 
is a tribute to the merit system of civil service as practiced in the operation of 
the Board. To now take these individuals and place them in schedule C whereby 
all job protection benefits would be removed, except for the veterans among them 
(of which there are 10) would constitute an alarming assault not only upon the 
rights of these individuals but more importantly upon the potential security of 
railroad employees whose funds they are charged with administering. 

The functions and administration of the Board are such that skill and expert- 
ness are required of those who handle the intricate problems involved in the ad- 
ministration of the legislation designed to benefit railroad employees. Hence, 
the devotion and skill of the men and women employed by the Board is a matter 
of deep concern to those hundreds of thousands of railroad employees who look 
to it for sound and safe management of their funds. As we all know, political 
fortunes of our great parties will rise and fall and Board members may come 
and go, but those who give continuity to administration, those who contribute 
the basic skil! and efficiency to the daily work of the Board and those on whom 
the new as well as the old administration is dependent for smooth functioning 
of the complicated machinery of the act constitute the very essence of effective 
administration and operation. 

It is error to confuse technical skill and administrative expertness with “policy 
determining” or “confidential” characteristics. There are no positions at the 
Board which are truly “confidential” since the nature of the Board operations 
do not generate or encompass matters which are or should be confidential. 
Board personnel are essentially charged with the technical implementation of a 
policy which is exclusively a matter for legislative determination and which 
Congress has wholly and completely ordained and established. It is difficult 
to conceive of any basic reason for keeping the day-to-day work of the Board a 
matter of state secret or confidence. 

If these positions are to be made susceptible to becoming occupied by bene- 
ficiaries of political patronage rather than professional careerists serious re- 
sults will follow. The good faith of railroad employees in the objectivity and 
integrity of the Board which is now guaranteed in substantial measure by the 
civil-service system will be weakened and a justifiable fear will be created that 
the effective administration of the act itself will be jeopardized thereby. It is 
not unreasonable to state that if every change of political fortune turns out the 
incumbents of these top administrative positions (and this proposal sets the pat- 
tern) the Board might flounder on the rocks of incompetency. Moreover, the 
fear that partisanship would color and corrupt the processes of the Board admin- 
istration would certainly be justified if political party workers could be moved 
in via the route of schedule C and be rewarded by appointment to such posi- 
tions at the expense of the railroad worker. If the civil service retirement fund 
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to which the railroad retirement fund has been properly compared was. subjected 
to a similar danger there would be no doubt that universal opposition would be 
engendered—and rightfully so. Because of the very nature of the Board itself 
there is no place therein for resort to schedule C tranfers. 


CONCLUSION 


For the foregoing reasons, therefore, it is submitted that the Board should not 
request or recommend that positions be transferred to schedule C. 


ANALYSIS OF MEMORANDUM OF RAILWAY LABOR EXECUTIVES’ ASSOCIATION ON 
APPLICATION OF EXECUTIVE ORDER 10440 TO PERSONNEL OF RAILROAD RETIRE- 
MENT BOARD 


The executives’ memorandum cousists partly of an argument that positions at 
the Railroad Retirement Board cannot be placed in schedule C. However, if con- 
cludes merely with the argument that they should not be placed in that schedule. 

The memorandum contains six principal points. The first four atten.pt fo show 
lack of authority to place any Board positions whatsoever in schedule C. The 
fifth point is that the Board functions purely as an administrative “trustee.” 
Whether this is intended to show that positions cannot be placed in the new 
schedule, or merely that they should not, is not made clear. The sixth point, 
however, is limited to a statement of undesirable results which it is said would 
follow from placing positions at the Board in schedule C. 

The entire memorandum is based upen a misconception of schedule CC. It 
assumes that the President, in establishing that schedule, had nothing in mind 
but political patronage, and that the placing of any positions in schedule © will! 
inevitably lead to the spoils system in the agency concerned. Moreover, it con- 
veniently ignores the fact that the President, in establishing schedule ©, acted 
under the authority, and within the framework, of civil-service laws and rules. 

Under the United States Code (5 U. 8S. C. A., see. 681) the President is given. 
authority “to prescribe such regulations for the admission of persons int» the 
civil service of the United States as may best promote the efficiency thereof.” 
There can be no doubt that under this general grant of authority he mey deter- 
mine whether positions shall be included in or excepted from the classiiied civil 
service (Roth v. Brownell, 82 W. L. Rep. 68 (D.C. 1958) ). 

Acting under this unquestionable authority, the President after careful con- 
sideration, issued Executive Order No. 10440, amending Civil Service Rule VI 
and defining the types of positions which are to be excepted from the competitive 
service under that rule. The order in part authorizes the Civil Service Commis- 
sion, upon recommendation of the agencies concerned, to place positions of a 
confidential or policy-determining character in schedule C. To such positions the 
administration may make appointments directly. 

The reasonableness of such provisions is at once apparent. The President had 
been placed in office upon his solemn promise that the Government would be con- 
ducted differently than it had been in the past. He obviously felt that he must 
have the right to fill the key positions in his administration if he was to carry out 
that promise. Clarification of this matter by the issuance of Executive Order No. 
10440 was welcomed by the Chairnian of the Civil Service Commission as a 
measure for strengthening the civil-service system. 

Viewed in the light of the foregoing considerations, the arguments in the execu- 
tives’ memorandum are immediately seen to be fallacious and entirely without 
nierit. Let us consider briefly each of their six points. 

The first point is that the Railroad Retirement Act provides for the employ- 
ment of all Board personnel “under the civil-service laws and rules.” Obviously, 
this is no argument against placing certain positions in schedule C. As pointed 
cut above, schedule C has been established under the authority, and within the 
framework, of civil-service laws and rules, 

In their second point the executives discuss at considerable length the legisla- 
tive history of the statutory provision referred to in their first point. They point 
out that, as originally drafted, the Railroad Retirement Act would have per- 
mitted the Board to employ all personnel ‘‘without regard to the provisions of the 
civil-service laws.” Quite understandably, the congressional committees reacted 
unfavorably to the suggested language, and substituted the provision which is 
now contained in the act. The executives conclude from this that all Board per- 
sonnel must be kept “under the protection of the merit system of civil service” ; 


, 


apparently they mean by this that no position in the Board may be placed in 
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schedule C. Their conclusion is, of course, entirely unwarranted. Naturally 
Congress did not want positions at the Board to be filled “without regard to the 
provisions of the civil-service laws.” They provided that Board personnel should 
be employed “under the civil-service laws and rules.” But, as pointed out in con- 
nection with the executives’ first point, this provision does not prevent the placing 
of certain positions in schedule C, since that schedule has been established under 
civil-service laws and rules. The fact that Congress did not want the Board to 
select “1,700 to 2,000 people” without regard to civil-service rules does not mean 
that it foreclosed the President from exercising, with respect to this one agency 
alone, his statutory authority to determine whether certain positions shall be 
included in or excepted from the classified civil service. a . 

The third point in the executives’ memorandum has to do with the provisions of 
the Railroad Unemployment Insurance Act. These provisions evidently cause 
them some embarrassment. As noted above, they argued strenuously in the see- 
ond point of their memorandum that Congress intended that all Board personnel 
be kept “under the protection of the merit system of civil service. They now 
acknowledge that in the Unemployment Insurance Act provision is made for the 
Board to engage personnel without regard to civil-service laws for the taking of 
registrations of certain unemployed individuals, They admit, also, that provi- 
sion is made for the Board to grant preference in hiring to applicants having 
experience in railroad service. Finally, they note a “special proviso” by which 
persons in the employ of the Board on certain dates were permitted to acquire 
classified civil-service status by means of noncompetitive examinations. The 
executives argue, however, that these “exceptions prove the rule, namely, that if 
further exceptions are required only Congress may grant them.” By “excepitons” 
they mean, of course, departures from civil-service laws and rules. As pointed 
out above, schedule C has been established under the authority, and within the 
framework, of civil-service laws and rules. Action to place suitable positions in 
that schedule is, therefore, not a departure from, but a fulfillment of, those laws 
and rules. 

In their fourth point the executives profess “serious doubt as to the power of 
the Executive to circumvent the intent of Congress.” Notwithstanding their ad- 
mission of the three departures from civil-service laws and rules authorized in the 
Railroad Unemployment Insurance Act, they reiterate their contention that Con- 
gress “intended and demanded that the Board operate completely within the merit 
system.” And they regard Executive Order No. 10440 as an attempt to circum- 
vent that intent. As pointed out above, particularly in the discussion of the sec- 
ond point of the memorandum, the executives have completely failed to establish 
any intent on the part of Congress to foreclose the President from exercising his 
statutory authority to determine the proper dividing line between the classified 
and the excepted civil service. There is here no conflict between executive and 
legislative power, such as the memorandum would conjure up. In fact, it would 
be hard to imagine a situation in which Congress and the Executive have co- 
operated more fully than in this matter of drawing the line between classified and 
excepted services. In title 5, United States Code Annotated, section 631, Con- 
gress confided this task to the Executive, and the President has acted honestly 
and wisely to discharge his responsibility. 

The executives’ fifth point is that the Board functions purely as an adminis- 
trative trustee of funds derived from railroad industry and labor, and that it is 
not called upon to make policy. The conclusion apparently is that there is no 
occasion to place any positions at the Board in schedule C. It should be noted 
at the outset that the Board’s functions are not merely a matter of interest to 
railroad management and labor. The very fact that the Government entered 
this field is an indication of the existence of a definite public interest. Moreover, 
the funds used for the support of the system are collected by taxation, and the 
United States is the owner of the funds. Railway Express Agency v. Kennedy 
(95 F. Supp. 788 (N. D. Ill., 1950)). The Board is a Government agency, and 
has all the duties and obligations imposed upon it as such. It is specious to 
argue that the Board does not make policy because it administers statutes enacted 
by Congress; or because the matters with which it deals are different from those 
handled by the Department of State or the Department of Commerce. Even if 
all the things the Board is to do were spelled out in the statutes it administers, 
it would still be called upon to determine the policies to be followed in doing 
them. Actually, of course, it is impossible for the legislature to prescribe in detail 
what is to be done; large areas are left to be filled in by regulations promul- 
gated by the Board. To mention but one example, registrations for unemploy- 
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ment benefits are to be made “in accordance with such regulations as the Board 
may prescribe.” And the adoption and effectuation of reasonable policies in this 
regard is a matter of considerable importance to those affected, even though it 
does not have the world-shaking significance of some matters dealt with by the 
Department of State. The adoption of strict or liberal policies in determining 
the disability of annuity applicants, or the availability of claimants for unem- 
ployment benefits, is a matter calling for sound judgment. To argue that there 
are no policy-determining positions in the Board is to ignore the realities of 
the situation. 

In their sixth and last point the executives contend that any transfer of Board 
positions to schedule C would weaken the confidence of railroad employees in 
the functioning of the system and would defeat the purposes for which the Board 
was created. There is no indication that the transfer of positions to schedule C 
in other Government departments and agencies has undermined public confidence 
in the functioning of those departments or agencies. On the contrary, there ap- 
pears to have been general agreement that such transfers were a proper and 
necessary measure for insuring the conduct of the Government in accordance with 
the mandate given the administration by the electorate. The executive has 
shown good judgment in requesting such transfers, and the Civil Service Com- 
mission has faithfully carried out its function of ascertaining whether the posi- 
tions in question are in fact policy determining or confidential. There is no 
reason to believe that what has been good for the other departments and agen- 
cies of the Government would not also be good for the Railroad Retirement 
Board. 


SEPTEMBER 17, 1954. 
Mr. PHinie YOUNG, 
Chairman, United States Civil Service Commission, 
Washington 25, D.C. 

Dear Mr. Youna: The Board has recently reviewed it positions for the pur- 
pose of identifying confidential or policy-determining positions, as contemplated 
by Executive Order 10440, On the basis of this review the Board has identified 
10 positions as confidential or policy determining. Accordingly, the Board recom- 
mends these 10 positions for exception from the competitive service and inclusion 
in schedule C, 

In support of this recommendation there is enclosed herewith, in accordance 
with instructions issued by the Civil Service Commission, under date of April 
1, 1953, a justification statement for each position, along with a copy of the 
official description of each position and an organization chart showing the loca- 
tion in the Board of the positions recommended. The confidential and policy- 
determining nature of these positions is emphasized by the fact that the Board 
has excepted these positions from the operations of its promotion and displace- 
ment policies and procedures, 

Three positions here recommended for inclusion in schedule C are now cov- 
ered by section 6.101 (d) of schedule A as attorney positions. These three posi- 
tions are General Counsel, Associate General Counsel, and secretary of the 
Board. The other seven positions here recommended are presently in the com- 
petitive service. There is no statutory authority specifically governing appoint- 
ment to any of these positions. The Board’s appointment authority, which is 
of a general nature, is contained in section 10 (b) 4 of the Railroad Retirement 
Act and section 12 (1) of the Railroad Unemployment Insurance Act. 

The Board will appreciate your favorable consideration of the recommenda- 
tions contained in this letter. 

Board Member Harper dissented from the Board’s action in this matter, and 
in support of his dissent adopted as his own all of the arguments in the attached 
21-page memorandum of the Railway Labor Executives’ Association entitled 
“Application of Executive Order 10440 to Personnel of the Railroad Retirement 
Board,” which is being transmitted in accordance with his request. 

I am also transmitting my four-page analysis of the labor executives’ memoran- 
dum mentioned in the above paragraph. 

Sincerely yours, 
RAYMOND J. KELLY, Chairman. 

Enclosures. 


(Norr.—Material referred to in paragraph 2 of this letter was not 
submitted to the subcommittee. ) 
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UNITED STATES CIVIL SERVICE COMMISSION, 
Washington 25, D. C., October 5, 1954. 
Hon. Raymonp J. KELLY, 
Chairman, Railroad Retirement Board, 
Chicago 11, Til. 

Dear CoLONEL KELLY: The members of the Civil Service Commission have been 
giving careful consideration to the recent application of the Railroad Retirement 
Board for certain positions to be placed in schedule C. 

It has been brought to the attention of the Commission that there may be some 
differences of opinion and certain extenuating circumstances that the Commis- 
sion may wish to take under advisement before arriving at any final decision 
with respect to this matter. 

The Commission has been requested that it afford the opportunity for a hear- 
ing to certain groups, which are not representative of Federal employees, but 
who do seem to have a direct concern in this situation. The Commission feels 
that before any further steps are taken that it would be most desirable and 
constructive for the three members of your Board to meet personally with the 
Commissioners to discuss this application. This has been done in certain 
instances with other agencies of the Government when the members of the 
Civil Service Commission felt that such a personal conference was desirable. 

On behalf of myself and my colleagues, may I extend to you and the members 
of the Railroad Retirement Board an invitation to sit with us in a joint meeting 
at the office of the Civil Service Commission in Washington to discuss these 
matters. I believe that such a meeting should be held at the earliest practicable 
date that will suit the convenience of all parties. 

Sincerely, 


Puiuip Youne, Chairman. 


OCTOBER 13, 1954. 
Hon. PHILIP YOUNG, 
Chairman, United States Civil Service Commission, 
Washington 25, D.C. 

DEAR Mr. YounG: I have your letter of October 5, 1954, in which you invite 
the members of the Railroad Retirement Board to meet with the members of 
your Commission at an early date to discuss the Board’s recommendation that 
certain of its positions be placed in schedule C before any further steps are 
taken on the recommendation. 

The other members of the Board and I appreciate the opportunity afforded 
us to sit in a joint meeting with the members of your Commission but because 
of previous commitments, cannot be in Washington before Thursday, October 21, 
or Friday, October 22. 

Will you please inform me which of these days will be more satisfactory to 
you, or, if neither is convenient, will you please suggest some other day for our 
meeting. If possible, we would appreciate having the meeting scheduled be- 
tween 10 a. m. and 4 p. m. because of transportation schedules. 

Sincerely yours, 
RAYMOND J. KELLY, Chairman. 


[Telegram] 


WASHINGTON, D. C., October 19, 1954. 
Hon. RAYMOND J. KELLy, 
Chairman, Railroad Retirement Board: 

Received urlet 10-13 on my return to Washington yesterday suggesting joint 
meeting October 21 or 22. Due to prior longstanding out of town commitments 
made by individual commissioners see no chance of olding [sic] joint meeting 
with all present prior to middle of November. Would appreciate your advising 
what dates might be suitable for board members between November 15 and 
December 15. Please advise Mr. Harper as he inquired about confirmation of 
October dates. 

PHILIP YOUNG, 
United States Civil Service Commission. 
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OCTOBER 27, 1954. 
Hon. Puruie YOUNG, 
Chairman, United States Civil Service Commission, 
Washington 25, D.C. 

Dear Mr. Youne: At the regular meeting held today, the Railroad Retirement 
Board decided to withdraw the recommendation contained in its letter of Sep- 
tember 17, 1954, that 10 Board positions be placed in the schedule C classification 
and this letter is formal notice of such withdrawal. 

Because of this action, we assume it is now unnecessary for the Board to meet 
with the members of your Commission as suggested in your letter of October 
5 and your telegram of October 19. 

Sincerely yours, 
RayMonp J. Ketty, Chairman. 


(The following material also was submitted for the record :) 


LAW OFFICES, Rospert T. MURPHY, 
Washington 5, D. C., October 19, 1954. 
Hon. Purire YOuNG, 
Chairman, Civil Service Commission, 
Washington, D.C. 

Dear Mr. Youne: On behalf of the Railway Labor Executives’ Association, 
the Brotherhood of Locomotive Firemen and Enginemen, and the Order of 
Railway Conductors and Brakemen, I am submitting herewith for the considera- 
tion of the Commission a reply to the memorandum prepared by Mr. Raymond 
J. Kelly and submitted to the Commission for its consideration in connection with 
the pending request for exemption from the competitive service and placement 
in schedule C of certain administrative positions at the Railroad Retirement 
Board. 

I would appreciate it if you would acknowledge receipt of this communication. 

Very truly yours, 
RoBeErT T. MURPHY. 

Enclosure. 


RePLY TO MEMORANDUM OF RayMonpD J. KELLY Re APPLICATION OF EXECUTIVE 
ORDER 10440 TO PERSONNEL OF RAILROAD RETIREMENT BOARD 


There has been submitted to the Civil Service Commission by Raymond J. 
Kelly, Chairman of the Board, a 4-page criticism of points and authorities con- 
tained in a 21-page memorandum of the Railway Labor Executives’ Association 
which were adopted by Horace W. Harper, Board member, in support of his 
vigorous dissent against the suggested placement of certain Board personnel in 
the political category of “Schedule C” under Executive Order 10440.’ 

The Kelly memorandum attempts to introduce a false issue regarding the 
plenary power of the President of the United States to regulate the admission 
of persons into the Civil Service of the United States,’ which is wholly foreign 
to the appropriate consideration and eventual disposition by the Civil Service 
Commission of the pending subject matter. 

It seeks to cloak a political raid on career positions at the Board under the 
guise of good government, ostensibly on the ground that political appointments 
at the Board are a matter of necessity in order to carry out promises made to 
the electorate by President Eisenhower that affairs of government would be 
conducted differently than in the past and, further, in order to fulfill a “mandate” 
to this effect which has been given to the Eisenhower administration by the 
electorate. It fails to mee the legal issue framed by the memorandum of the 
Railway Labor Executives’ Association and chooses to lightly dismiss the cogent 
and legally supported arguments therein by boldly characterizing them as 
“faliacious and without merit.””. Remarkably enough, its only cited legal au- 





118 F. R. 1823; U. S. Code Con. Service, 1953, pp. 1000-1001. 

# Cited authority: 5 U. S. C. A., sec. 631, which reads as follows: 

“Regulation of admissions to civil service. The President is authorized to prescribe 
such regulations for the admission of persons into the civil service of the United States 
as may best promote the efficiency thereof, and ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, and ability for the branch of service into which 
he seeks to enter; and for this purpose he may employ suitable persons to conduct such 
inquiries, and may prescribe their duties, and establish regulations for the conduct of 
persons who may receive appointments in the civil service.”’ 
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thority (Roth v. Brownell, 117 Fed. Supp. 362) has not been a correct statement 
of the law since July 14, 1954, when it was overruled by the United States Court 


of Appeals for the District of Columbia Circuit.’ 
POLITICAL PURPOSE BEHIND THE PENDING RECOMMENDATION 


The Kelly memorandum protests that the Railway Labor Executives “miscon- 
ceive” the purpose of schedule C. It seeks to present schedule C as a measure 
not only to strengthen the civil service system, but also as a “fulfillment” of 
civil service laws and rules. It deemphasizes the plain, stark reality that the 
basic purpose of schedule C is to remove certain positions from the merit system 
of civil service and provide for appointments to and removals from them at the 
discretion or pleasure of the incumbent political administration.‘ The Railway 
Labor Executives do not misconceive the basic purpose of this schedule, no indeed 
does Mr. Kelly, who reveals the true nature of his position in two portions of his 
memorandum, which read as follows: 

“The President has been placed in office upon his solemn promise that the 
Government would be conducted differently than it had been in the past. He 
obviously felt he must have the right to fill the key positions in his adminis- 
tration if he was to carry out that promise” (p. 2). 

“On the contrary, there appears to have been a general agreement that such 
transfers were a proper and necessary measure for insuring the conduct of the 
Government in accordance with the mandate given the administration by the 
electorate” (p. 4). 

The classification of these 10 positions in schedule C, therefore, is merely a 
prelude to patronage appointments at the Board. The true purpose of this 
pending move cannot be concealed either by artful dodging of issues raised in the 
memorandum of the Railway Labor Executives’ Association nor by cloaking it 
under the guise of good government. Quite obviously the next step following 
upon the classification of Board positions in schedule C would be the removal of 
all incumbents and the replacement of them by members of the present adminis- 
tration’s “team.” For this is the very basic purpose of schedule C itself, as we 
shall point out below. Insofar as the railway employees of the United States 
are concerned, the application of schedule C to the agency of government en- 
trusted with the administration of its retirement and unemployment funds is 
merely a new label for a brand of old medicine—the spoils system. 

Prior to the innovation of a classified civil service, practically all Federal 
employees were appointed or removed on the basis of their political opinions and 
affiliations. The power to dispense public offices was regarded as a privilege of 
the successful party.” The grave abuses and unfortunate results flowing from 
the wholesale summary dismissal of incumbent Federal employees by each suc- 
ceeding administration led to the enactment of the Civil Service Act of 1883. 
Since that time, the merit system has been continuously strengthened rather 
than weakened by the Congress. 

Specifically, in the case of the Board personnel, the Congress has made its appli- 
cation mandatory. Therefore, it is difficult, indeed for dispassionate observers 
to reconcile such a move with the recent official statement of the administration 
regarding civil service which stated among other things: 

“It is the policy of the administration that the career service will be protected 
and strengthened against political pressures. Any action on the part of any 
person which is contrary to this policy is a potential embarrassment to the 
President and opens him personally to the criticism that he is playing polities 
with the civil service.” 

THE FALSE ISSUE 


The Kelly analysis seeks to introduce a false issue as to whether or not the 
President of the United States has the power or authority to fill “major executive 
positions” in his political administration in order to carry out his “solemn pro- 
mise that the Government would be conducted differently than it had been in 
the past.” 


nen v. Brownell (No. 12126, U. S. Court of Appeals, District of Columbia, July 16, 
954). 

*Schedule C has been correctly and realistically termed by experienced civil service 
reporters as the “political” schedule C. 

* See Sageser, The First Two Decades of the Pendleton Act: a Study of Civil Service 
Reform (1935): Fish, The Civil Service and the Patronage (1905) ; Foulke, Fighting the 
Spoilsmen (1919). 
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This issue, while interesting, is not.all germane to the instant proceeding before 
the Civil Service Commission. We are not concerned with the application of 
such claimed power to any department or agency of Government except the Rail- 
road Retirement Board, which is a creature of special legislation, which legisla- 
tion vests the employment authority in the Board itself under due restrictions 
and limitations. However, we are constrained to state that in reversing the 
district court decision in the Roth case, the United States Court of Appeals held 
that the President’s control over appointments to the Civil service system was 
subject to such limitation as might be laid down by the Congress. This is exactly 
opposite to the position assumed by Mr. Kelly in his memorandum. The United 
States Court of Appeals cogently stated : 

“Neither the formula of ‘excepting’ the kind of position a person holds, nor 
any other formula, can obviate the requirement of the Lloyd-LaFollette Act that 
‘No person in the classified civil service of the United States shall be removed 
* * * therefrom’ without notice and reasons given in writing. The power of 
Congress thus to limit the President’s otherwise plenary control over appointments 
and removals is clear.” 

Thus, the argument advanced by Mr. Kelly based upon the overruled decision 
of the district court is both fallacious and without merit.® 


THE PURPOSE OF SCHEDULE C 


By letter dated April 1, 1953, Philip Young, Chairman of the United States 
Civil Service Commission, advised the heads of all departments and independent 
establishments that the President had issued Executive Order 10440 providing 
in part for the placing of positions of a confidential or policy-determining ¢char- 
acter in a new schedule C for the following reasons : 

“The objectives of the President in issuing this Executive order have been 
(a) to strengthen the civil-service system, by removing therefrom positions of 
a policy-determining nature together with those positions where the duties are 
such that there must be a close personal and confidential relationship between 
the incumbent and the head of the agency or one of his key officials; and (b) 
to enable the administration to make appointments directly to those positions 
involving the determination of major executive policies. When any such posi- 
tion is placed in schedule C by the Commission, the position will be subject to 
appointment at the discretion of the head of the agency.” [Italics supplied.] 

The purpose of schedule C classification has been more recently defined by an 
authoritative source in the following language: 

“One of the major purposes of this order is to permit a clear identification of 
those top organizational level positions which involve the determination of major 
executive policies or in which the incumbents work in a close and confidential 
relationship to a top policy official. It is generally recognized that such posi- 
tions must be immediately subject to the control of the administration in order 
that it can put its program into effect. Therefore, such positions cannot be 
looked upon as a part of the career civil service, and should properly be excepted 
from competitive procedures.” * 

The application of schedule C to any agency of Government postulates not 
only the existence of positions involving the determination of “major executive 
policies” or “close and confidential relationship to the head of an agency” but 
also the power to make direct appointments thereto vested in the “administra- 
tion.” Insofar as the Railroad Retirement Board is concerned, the power of ap- 
pointment to any position therein below the level of Board member is vested 
in the Board itself and, significantly, this power of employment is conditioned 
upon the retention of employees (1) under civil service laws and rules and (2) 
preference to individuals having experience in railroad service over all others. 
It is apparent, therefore, that the basic purpose of schedule C cannot be squared 
with the congressional limitations upon the employment of subordinate officials 
of the Board. 


ey 


® There is no specific statute conferring upon the President the power to make exceptions 
from the classified civil service and no specific law expressly dealing with that power. 
Whatever rights or powers the President may have with respect to the classified civil- 
service system is limited to ‘the admission of persons into the civil service of the United 
States and there are no provisions of any statute respecting his power to discharge or 
remove persons who have once obtained a position in the classified civil service. Whatever 
rights or powers the President may have in respect to removals from the classified civil 
service must be implied from his power to make admissions under Revised Statutes 1753 
(5 U. S. C., 631). A challenge to that general power is not necessarily inherent in this 
proceeding at this time. 

7 Letter of October 13, 1954. to Senator John O. Pastore from John W. Macy, Jr., Acting 
Chairman, U. 8S. Civil Service Commission. 
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THE BOARD IS NOT PART OF ANY POLITICAL “ADMINISTRATION” 


The history of the Railroad Retirement Board forbids its consideration as 
part of the political administration of any party. The legislation creating it 
was the joint accomplishment of both political parties in cooperation with 
railroad industry and railroad labor. Neither the Republican nor Democratic 
party has a program relating to matters of railroad retirement or unemploy- 
ment. As pointed out in the previous memorandum of the Railway Labor Execu- 
tives’ Association, Congress forbids any political tampering with the adminis- 
tration of the trust funds belonging to millions of railroad workers throughout 
the United States. 

The instant proposal of Chairman Kelly, acquiesced in by Board Member 
Squires, can be justified only upon a necessary finding that the Board is now 
part of an incumbent Republican administration which has a definitive program 
requiring the placement of members of its political team in order to effectuate 
such program. It is important to observe that the two Board members spon- 
soring the present recommendation would hold office in the Board, under their 
d-year teams, during a change in administration which might result from the 
1956 election. Upon their reasoning, therefore, the Board would immediately 
become part of the next succeeding administration which would require the 
ousting of all incumbents of schedule C positions and their replacement by 
members of another administration’ team. Thus the very evil which Congress 
sought to avoid by legislation would be accomplished by Executive order. 
Needless to say, it is quite obvious that the Board is not and cannot be part 
of any political administration of any party. 

The Railroad Retirement Board is clearly a nonpartisan administrative agency 
created by the Congress with the intent that it be staffed by a body of experts 
who should acquire experience and skill not only under civil-service standards, 
but also by virtue of previous railroad experience. From the very nature of its 
duties it must act with entire impartiality, free from influence on the part of 
any other department of the Government or any other officer or official of the 
Government. It is charged with the creation of no policy or the enforcement 
of any policy except that established by the Congress in its enabling statutes. 

“Such a body cannot in any proper sense be characterized as an arm or an 
eye of the Executive. Its duties are performed without Executive leave and, in 
the contemplation of the statute, must be free from Executive control.” Hum- 
phrey’s Executor v. United States (295 U. S. 602, 628). 


RATIONALE OF SCHEDULE C IS AT VARIANCE WITH STATUTORY CONTROLS 
ON BOARD EMPLOYMENT 


The Kelly memorandum ignores the compelling fact that the Board is a crea- 
ture of special legislation with powers and duties specially conferred and like- 
wise specially limited by the Congress of the United States. Congress provided 
that the President’s power of appointment would be limited to the nomination of 
the three Board members. Even then the President’s power is limited by the 
provision that “1 member shall be appointed from recommendations made by 
representatives of the employees and 1 member shall be appointed from recom- 
mendations made by representatives of carriers, in both cases as the President 
shall direct, so as to provide representation on the Board satisfactory to the 
largest number, respectively, of employees and carriers concerned. One member, 
who shall be the Chairman of the Board, shall be appointed * * * without 
recommendation by either carriers or employees and shall not be in the employ- 
ment of or be pecuniarily or otherwise interested in any employer or organization 
of employees. Vacancies in the Board shall not impair the power or affect the 
duties of the Board or of the remaining members of the Board, of whom a 
majority of those in office shall constitute a quorum, for the transaction of busi- 
ness” (45 U.S. C. A. 228 (a) ). 

All other power of employment of subordinate officers of the Board was vested 
by the Congress in the Board itself on condition that they be employed (1) 
under civil-service laws and rules and (2) that preference be given to individuals 
who had experience in railroad service. 

By statute, Congress further provided that “the term ‘Board’ means the Rail- 
road Retirement Board” (45 U.S.C. A., sec. 228 j 4). 

Significantly, Congress did not designate the Chairman as the “head of the 
agency” nor indeed give to the Chairman any power or authority in excess of 
that of any other Board member. 
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The Supreme Court in United States vy. Perkins (116 U. 8. 483) held that when 
Congress vests the appointment of inferior officers in the heads of departments 
(or in this case the “Board”) it may limit and restrict the power of removal as it 
deems best for the public interest and there is no constitutional prerogative that 
can be assumed by any subordinate official to act independently of legislation of 
Congress. The Supreme Court cogently stated : 

“The head of a department has no constitutional prerogative of appointment 
to offices independently of the legislation of Congress, and by such legislation he 
must be governed, not only in making appointments but in all that is incident 
thereto.” 

In the instant case, therefore, the congressional limitations do not pertain to the 
executive authority of the President, but do pertain to whatever authority may 
be assumed by Mr. Kelly or by Mr. Kelly in conjunction with Mr. Squires. No 
Board member has any more authority than that conferred upon him by Congress. 

Viewed in the light of these compelling considerations, therefore, it is readily 
apparent that the rationale of schedule C is at odds with the statutory limita- 
tions relating to the Railroad Retirement Board. There is no plenary authority 
vested by the Congress in any political administration to remove positions in the 
Railroad Retirement Board from the career service and to fill them by executive 
appointments. This is clear to anyone who takes the time to read and consider 
not only the statutes involved and the legislative history behind them, but also 
the provisions of schedule C and its stated purpose. The Railroad Retirement 
Board occupies a most unique position indeed among independent Federal estab- 
lishments. The authority given to the Chief Executive or any member of his 
Administration to deal with it has been severely limited by the Congress itself. 
And this was for a good purpose, namely, to keep politics out of matters affecting 
the welfare and security of the millions of men and women employed in the rail- 
road industry. Just how preference would be given to persons with railroad 
experience under schedule C appointments is not only difficult to comprehend but 
also clearly indicative of a limitation squarely at variance with the basic purpose 
of schedule C. 


CONCLUSION 


Anyone familiar with the operation of the Railroad Retirement Board well 
knows that all questions involving major executive policy are settled at the 
congressional level. The purpose of schedule C was not to remove from the 
merit system the type of positions for which Chairman Kelly now seeks approval. 
It is specious to argue, as the Kelly memorandum does, that schedule C is a 
fulfillment of the civil service merit system. Plainly, it is a departure from the 
merit system. It is a device—the general legality of which we are not called 
upon to debate—adopted in order to permit the incumbent administration to 
put members of its “team” in various Government positions involving the deter- 
mination of major executive policies in order to effectuate its political program. 
Significantly enough, the Kelly memorandum makes no effort to advance any 
substantial or credible argument to justify the classification of the 10 positions 
involved in that category. 

As recently as September 27, 1954, Congressman Charles A. Wolverton, chair- 
man of the Interstate and Foreign Commerce Committee of the House of Repre- 
sentatives, and a member of the House committee which considered the Railroad 
Retirement Act in 1937 stated that “it was at the insistence of the Congress itself 
that the present provisions of the Railroad Retirement Act were adopted making 
the application of civil service to all Board personnel mandatory. It has been 
my thought that any departure therefrom would have to be justified before the 
Congress since it was the Congress which laid down the present requirements.” 

This indeed is a startling rejoinder to the argument of Mr. Kelly that Congress 
did not intend to preclude the Board from playing politics with just a few posi- 
tions therein—if indeed any rejoinder is necessary in the light of the extensive 
argument advanced in our previous memorandum. Insofar as the weakening 
of confidence in the Board by such a move, Mr. Kelly merely states that what 
is good for other departments and agencies of the Government would likewise 
be good for the Board and that there has been no indication that schedule C 
transfers in other departments has undermined public confidence in the func- 
tioning thereof. We might point out that the pending recommendation has met 
not only with the universal condemnation of the entire railway employee associa- 
tions but also from responsible Members of Congress of both parties. This is 
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eloquent evidence of the fact that the move is regarded destructive of good 
government and one which will inevitably result not in a weakening but rather 
in a willful destruction of the present confidence of all railroad employees in the 
operations of the Board. 


(Thereupon, at 12:45 p. m. the subcommittee adjourned subject to 
the call of the Chair. ) 


x 














